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Current Topics. 
Birthday Honours. 


In view of the exigencies of publication, we can only make 
reference to some of those included in the list of honours conferred 
by His Masesty in celebration of his birthday. First, we 
note, with much satisfaction, that Sir DonaLp SOMERVELL, 
of whom it can truly be said that he has adorned his high 
office of Attorney-General, has been created a Privy Councillor 
—a well-merited distinction. Time was, and that not so very 
long ago, that the Attorney-General of the day was never 
sworn of the Privy Council; and it may be recalled that 
Sir Henry JAmes, afterwards Lorp JAMES OF HEREFORD, 
while holding office as Attorney-General, on being sounded 
on the question of being made a Privy Councillor, refused to 
accept the proffered honour on the ground that it might 
preclude him, as he thought, from practising before the 
Judicial Committee. In this he was believed to be mistaken ; 
and certainly several of his successors in office before 
Sir DonaALD SOMERVELL saw no incompatibility in conjoining 


their function as chief law officer of the Crown with that of 


membership of the Privy Council—not, of course, with the 
Judicial Committee of that body. Of others connected with 
the law who are included in the list is Sir WILLIAM PREscoTT, 
who now becomes a Baronet. He is a member of the Bar, 
although the greater part of his activities has been in con- 
nection with his other profession, that of engineering, and his 
public work as Chairman of the Metropolitan Water Board. 
Also Mr. STEPHEN PuiLpot Low, a son of the late Mr. Justice 
Low, and himself Solicitor to the Board of Trade, who has 
received a knighthood; as have also Mr. Francis Epwarp 
James Smirtu, President of the Council of The Law Society ; 
Colonel Epwarp Grorrrey Hippistey-Cox, Secretary of the 
Parliamentary Agents’ Society; and Mr. Frank Henry 
CuraupE Wi tsuire, Town Clerk of Birmingham, and 
Vice-President of the Society of Town Clerks. The full list 
of legal honours wilt appear in our next issue. 


The Woolsack. 


WHILE we are all familiar with the fact that many words 
in our language have, in the course of the centuries, become 
divorced from their original signification or explanation of 
their formation, it must have come with something of a shock 
to be told, as we were last week, that the Woolsack, which has 
been regarded as a working synonym for the highest office 


in the law, is not, and apparently has not been for a long time, 
as generally it was supposed to be, stuffed with wool at all, 
but with horsehair. Happily, as we learn, this departure 
from ancient usage is now to be corrected, for the Lord Great 
Chamberlain has given his sanction for the Woolsack to be 
re-stuffed, this time with a blend of British Dominion, and 
English, Scottish and Welsh wool. The commonly accepted 
explanation of the name of the crimson-covered backless sofa 
on which the Lord Chancellor sits while presiding in the 
House of Lords is that compendiously given in that very useful 
work of reference, the Oxford Companion to English Literature, 
namely, “ to serve as a reminder to the Lords of the importance 
to England of the wool trade,” but Lorp CampBeLi, who 
occupied the Woolsack for some years, was inclined to the 
more prosaic view that in the rude simplicity of early times 
a sack of wool was frequently used as a sofa, and such a seat 
was provided for the Chancellor, while the ordinary judges 
had to be content with a hard wooden bench, and the advocates 
had to stand behind a rough wooden rail called the Bar. 
Whatever be the real origin of*the name, the Woolsack has 
for centuries carried with it its present association with the 
office of the Lord High Chancellor. It is curious to note, 
however, as the late Sir WiLL1AM ANson pointed out in his 
treatise on the Law and Custom of the Constitution, that 
“the Woolsack on which the Speaker of the House of Lords 
sits is outside the limits of the House, so that the office 
may be discharged, and has been so discharged when a 
commoner has been Lord Keeper of the Great Seal, or when the 
Great Seal has been in commission.” Thus, we find under 
date 22nd November, 1830, in the list of those present in the 
Upper House this entry : “‘ Henricus Brougham, Cancellarius,” 
but on that date he had no right to debate or vote. On the 
following day, however, we find this entry: ‘* Dominus 
Brougham et Vaux, Cancellarius,” the meaning of which is 
that he had now received his peerage, and as a peer he could 
intervene in debate and vote. 


Legislation and Road Safety. 

AN interesting commentary on the extent to which 
legislation is capable of contributing to road safety is 
provided by certain observations recently made by Sir PHtLip 
GAME, Commissioner of Police of the Metropolis, when 
presiding over a section of the congress of the National 
Safety First Association at Caxton Hall. The Commissioner 
drew a distinction between the extent to which the faculties 
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are alert when driving and when walking. He thought the 
existing legislation was, consciously or unconsciously. based 
on common sense. When driving a car one had to be 
‘90 per cent. concentration,” and if one did something not 
in accordance with the Highway Code or the law, generally 
speaking it was done through stupidity, through want of 
forethought, or from the gambling instinct of taking a chance. 
But as a pedestrian one was not concentrating. One could 
not, it was said, walk about London all day wondering 
whether one was going to be killed. Legislation would not 
cure forgetfulness (to which many accidents to pedestrians 
were attributed by the speaker) and it was therefore urged 
that some physical obstacle was needed to call such persons 
to their senses. If pedestrians had to walk five yards to get 
round a guard rail, or even climb over it, they were reminded 
that they were going into traffic. We think this aspect of 
the matter has received too little attention in discussions 
concerning road safety, and that in addition to the relative 
impotence of the law to combat forgetfulness, a fuller 
recognition might well be accorded to the factor of 
inadvertence, whether on the part of drivers or pedestrians. 
The effect of such a line of approach to the problem might 
confidently be expected to result in the more systematic 
employment of existing devices which act as reminders of the 
dangers of the roads and might well lead to the discovery of 
others. 


“Stop” Lights and Hand Signals. 

READERS may have noted with some surprise the recent 
announcement of the Ministry of Transport that the Motor 
Drivers (Signals) Bill is not to be proceeded with. The object 
of the Bill, which was recently introduced by Sik ARNOLD 
GRIDLEY, was to make it clear that a driver of a motor vehicle 
who used a stop-light or direction-indicator to signal his 
intentions should not be held to be negligent by reason only 
of having failed to give the appropriate signal by hand. The 
necessity for such a measure is to some extent dependent on 
the view taken of the eflect of the decision in Croston v. 
Vaughan (see 81 Sox. J. 882). The Ministry of Transport 
was advised that this decision did not render a signal given 
by a stop-light, or a direction-indicator, ineffective in law, and 
this opinion was confirmed by the law officers of the Crown, 
who were consulted in view of the general importance of 
the question. *‘ Presumably,” it was recently suggested in 
The Times, “the Ministry’s statement is intended as an inter- 
pretation by the law officers of the Crown of the decision in this 
particular case, and it would, of course, have no weight in 
a court of law.” It appears that since the appeal was heard 
the Automobile Association has taken counsel's opinion 
concerning the effect of the decision on the view previously 
entertained in some quarters that a driver had the right when 
stopping his car to indicate his intention either by hand or by 
mechanical signal, and counsel seems also to have been 
consulted concerning the desirability of amending legislation. 
“ The opinion,” an official of that organisation has stated, 
was definite that remedial legislation was essential, and 
this view was submitted to the Ministry of Transport. It has 
to be remembered that the decision in the Appeal Court was 
a majority decision, two lords justices being in favour of the 
respondent and one in favour of the appellant. There has 
since been a further cleavage of view between the law officers 
of the Crown and eminent counsel. It is the view of the 
Automobile Association that these differences are in them- 
selves sufficient to justify the introduction of a clarifying 
measure.” The part played by signals, both manual and 
mechanical, in securing the safety of the roads and the 
confusion which appears to exist in the public mind suggests 
that something might well be done to clarify the situation, 
though whether the ultimate interests of road users would best 
be served by enabling motorists to rely to a greater extent 
than at present on the indications of their intentions afforded 
by mechanical contrivances may be doubted. 








The Young Persons (Employment) Bill. 
We have previously alluded in these columns to the long 
hours worked by certain classes of young persons and to the 


prospect of legislation to deal with the position. It will he 
remembered that a Departmental Committee recently inquired 
into the hours of employment of those engaged as van boys, 
errand boys, porters or warehouse boys in connection with 
industrial and commercial undertakings, and as page boys, 
lift boys, or other attendant capacity in hotels and places of 
public entertainment. The committee was satisfied that a 
need existed for the regulation of the hours of such persons and 
recommended that there should be a statutory limitation of 
hours both in regard to those falling within the aforementioned 
classes and also in regard to certain classes of employment 
not strictly within its terms of reference. These facts were 
recalled by the Ear or Munster recently when he moved 
the second reading in the House of Lords of the Young 
Persons (Employment) Bill. It was explained that the 
measure provided for a limitation, for certain young persons, 
of weekly hours to forty-eight in any one week, while in the 
case of those under sixteen the hours were to be reduced to 
forty-four after a period of two years. Other features of the 
Bill of which mention was made are the restriction of over- 
time, a statutory interval for meals, provision for a weekly 
half-holiday and the prohibition of night employment. It is 
proposed to entrust the enforcement of the measure to the 
local authorities responsible for the administration of the 
Shops Act, except in the case of railway companies, where 
enforcement is to be in the hands of the Home Office factory 
department. It was understood that between 60,000 and 
70,000 young persons whose hours are not at present regulated 
would be affected by the measure and that an amendment 
to the Shops Act, 1934, to take effect after two years, would 
affect about 150,000 additional persons under sixteen years 
of age. The Bill was read a second time. 

Holidays with Pay: Prospects of Legislation. 

THE present time of year is not inopportune for a brief 
mention of the position of those whose facilities for holidays 
are, to say the least, restricted. The Minister of Labour 
recently stated in the House of Commons that consideration 
had been given to the recommendations of the Committee on 
Holidays with Pay, and that the Government welcomed the 
recommendations and desired to give effect to them to the 
fullest practicable extent. Mr. E. Brown therefore proposes, 
in conjunction with the Secretary of State for Scotland and 
the Minister of Agriculture and Fisheries, to introduce a Bill 
empowering Trade Boards and Agricultural Wages Committees 
to provide for holidays with pay and enabling the machinery 
of the Ministry of Labour to be used, if desired, in the 
administration of holiday schemes. He stated, moreover, 
that if there was a general desire to facilitate the passage of 
the Bill as a non-contentious measure, he hoped to be able 
to pass it into law during the present session. The Bill would 
not, however, include any proposal for dealing specially with 
domestic servants, as was recommended by the committee. 
It is to be observed that the Bill is merely of an enabling 
character, but the position is such that a good deal can 
probably be accomplished on this footing. The Minister of 
Labour stated that the Government attached special 
importance to the recommendations of the committee for 
encouraging voluntary agreements for holidays with pay, and 
for stimulating the co-ordination of industrial, educational, 
transport, lodging and other holiday arrangements. These 
recommendations do not require legislation. Questions of 
co-ordination of holiday arrangement, it was said, concerned 
a number of different Departments and a Standing Inter- 
Departmental Committee was being set up to deal with that 
aspect of the matter. Mr. Brown stated in this connection 


that he was also setting up a special branch of the Ministry 
of Labour. 
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Rent Restrictions Act, 1938: Circular. 


THE Minister of Health has recently caused to be sent to 
housing authorities a circular (No. 1709) concerning the 
changes in the law relating to rent control effected by the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 
1938, which received the Royal Assent on 26th May of the 
present year. The main provisions of the new Act have 
already been sufficiently indicated in these columns and cannot 
be repeated here. Readers desiring such information may 
well find the summary of the changes contained in the 
circular useful. Reference is made to earlier circulars 
(Nos. 1348 and 1354, issued respectively on 24th July and 
5th September, 1933) which drew attention to the powers and 
duties of local authorities underthe Rent Acts. Localauthorities 
are reminded that they have power to publish information 
for the assistance of landlords and tenants as to their rights 
and duties under the Acts. It is stated, in this connection, 


that the Minister attaches great importance to the giving of 


adequate publicity to the changes in the law effected by the 
Act of 1938. Reference is made to certain observations 
contained in the majority report of Inter-departmental 


Committee on the Acts which sat under the chairmanship of 


Lorp RipLey. The report suggested that difficulties con- 
cerning the deterioration of property occasioned by a landlord's 
inability to obtain possession might be met by enlisting the 
assistance of local authorities in providing alternative accommo- 
dation for tenants temporarily displaced while the improve- 
ments were carried out. Local authorities, the circular 
states, will readily appreciate the advantage of assisting and 
encouraging owners to maintain their property in as good a 
condition as possible and to prevent it from deteriorating, 
and the Minister expresses himself as confident that so far as 
circumstances may permit they will be ready to assist any 
proposals which seem likely to result in public benefit. 
The same report intimated that any extension of the existing 
power of publishing information to include that of advice on 
legal questions arising between individual landlords and 
tenants was open to the gravest objection, but drew attention 
to the powers possessed by local authorities to prosecute for 
offences as a method of remedying abuses under the Act. 
The Minister endorses the view that local authorities should 
make fuller use of these powers in suitable cases. 


Rules and Orders: Rent Restriction (Provisional). 


THE attention of readers should be drawn to the Provisional 
Rent Restrictions Regulations, 1938, which have been made 
by the Minister of Health under powers conferred on him by 
s. 14 of the Rent and Mortgage Interest Restrictions (Amend- 
ment) Act, 1933. The rules prescribe in Pt. I of the Schedule 
notices for use in connection with the Acts, the said forms 
being substituted for those contained in the First Schedule 
of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920. Part II of the Schedule prescribes the form of 
notice to be entered in a rent book in respect of a house to 
which the Acts apply, while Pt. III prescribes a form of 
application for registration of a house under s. 2 of the Rent 
and Mortgage Interest Restrictions (Amendment) Act, 1933, 
or s. 4 of the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1938. Such applications are to be made in the 
form set out or in a form substantially to the like effect. The 
new regulations revoke the Rent Restrictions Regulations, 
1934 (except as to the validity of notices or applications 
thereunder before the date of the new regulations); they 
are dated 27th May, 1938, and came into immediate operation 
on account of urgency, the Minister having certified to that 
effect under s. 2 of the Rules Publication Act, 1893. 


Recent Decisions. 

In Lurie v. Lurie (p. 476 of this issue), Crossman, J., 
ordered specific performance of a contract to assign to trustees 
nominated by a wife the husband’s interest in his business 








premises with the goodwill of the business “if at any time 
hereafter the wife shall commence any matrimonial proceedings 
against the husband founded on an act or acts of adultery 
committed after the date hereof with [a named woman].”’ 
The learned judge held that it was not necessary for adultery 
to be finally and successfully proved before the deed took 
effect, that there was nothing illegal in the provision, and 
that the deed was not invalid as providing for the future 
separation of the spouses and weakening the marriage tie : 
Re Meyrick Settlement [1921] 1 Ch. 311. The order was 
stayed pending an appeal. 

In Hall Brothers Steamship Co., Ltd. v. Young (The Times, 
Ist June), GopparD, J., held that a sum paid by the plaintiffs 
in settlement of an action in France arising out of a collision 
between their vessel and a pilot boat had not been paid ‘* by 
way of damages ” within the meaning of the collision clause 
of a marine insurance policy which, it was held, contemplated 
some tortious act on the part of the ship. It was admitted 
that the steamer was not to blame, but under French law the 
pilotage administration could recover in the absence of gross 
negligence on the part of the pilot boat. Furness Withy & Co. 
v. Duder [1936] 2 K.B. 461, followed. 

In Barnes (Inspector of Taxes) v. Hely-Hutchinson (p. 476 
of this issue), the Court of Appeal (Sir WiLtrrip GREENE, 
M.R., and Scorr and Ciauson, L.JJ.) upheld a decision of 
LAWRENCE, J. (81 Sou. J. 884) to the effect that the holder 
of preference shares in an Indian company was entitled to 
relief from income tax in respect of such proportion of the 
amount of dividend received by him as was attributable 
to dividends received by the Indian company in respect 
of its holdings of ordinary shares in two English companies, 
the last-mentioned dividends having already borne English 
income tax. (ilbertson v. Ferguson, 7 Q.B.D. 562, applied. 

In Thomas vy. Hammersmith Borough Council (The Times, 
3rd June), the Court of Appeal (GREER, SLESSER and 
MacKinnon, L.JJ.) upheld a decision of Porter, J., to the 
effect that an architect was entitled to £7,000 as compensation 
in respect of work done in connection with an abandoned 
scheme to erect a town hall. The plaintiff claimed £8,000, 
whereas he had been paid only £3,000. The plans had 
proceeded almost to completion and the learned judge, who 
held that £1,000 ought to be deducted from the claim in 
respect of work which would still have had to be done by the 
plaintiff, gave judgment for £4,000. 

In Roberts (formerly Rutherford) A. M. M. vy. Rutherford, 
N.C. (The Times, 3rd June), an undefended suit, LANGTON, J., 
granted a decree nisi of divorce*to a petitioner who had been 
granted a decree of judicial separation in 1922 on the ground 
of her husband’s cruelty. Section 6 of the Matrimonial 
Causes Act, 1937, which makes provision for the pronouncing 
of a decree of divorce on the facts proved in an earlier suit for 
judicial separation on further evidence by the petitioner, applied. 

In The “Saint Angus” (The Times, 3rd June), Hopson, J., 
sitting with a Trinity Master, upheld a claim in respect of a 
collision which took place between the plaintiffs’ steamship 
and the motor-ship “ Saint Angus,” and was due to the fact 
that the master of the latter suddenly fainted at the wheel 
owing to the effect of ptomaine poisoning. The learned judge 
intimated that in the circumstances there should have been at 
least one other man on deck in addition to the navigating 
officer on the bridge. 

In Robert Ellison and Alfred Shaughnessy, Lid. v. Helsop 
(The Times, 4th June), Morton, J., declined to grant an 
injunction to restrain an actor from playing at the Royalty 
Theatre or at any place other than a named theatre ** outside 
the agreement’ made between the parties. The learned 
judge commented on the vagueness of the phrase and on the 
failure to specify the date from which the restriction was 
to run, and stated that he was not satisfied that if the actor 
carried out certain undertakings he was prepared to give 
he would commit a breach of the agreement. 
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Criminal Law and Practice. 
POSTPONEMENT OF HABITUAL CRIMINAL CHARGE. 
THE power of a criminal court to sentence a prisoner to a 
period of preventive detention for being an habitual criminal 
is contained in s. 10 of the Prevention of Crime Act, 1908, 
which provides that the court may do so “‘ where a person is 
convicted on indictment of a crime, committed after the 
passing of this Act, and subsequently the offender admits 
that he is or is found by the jury to be an habitual criminal, 
and the court passes a sentence of penal servitude. Under 
sub-s. (4) it is provided that in the proceedings on the 
indictment the offender shall in the first instance be arraigned 
on so much only of the indictment as charges the crime, and 
if on arraignment he pleads guilty or is found guilty by the 
jury, the jury shall, unless he pleads guilty to being an habitual 
criminal, be charged to inquire whether he is an habitual 
criminal—and in that case it shall not be necessary to swear 

the jury again. 

In a recent appeal to the Court of Criminal Appeal (R. v. 
Triffit [1938] W.N. 205; 82 Sox. J. 477) a prisoner had 
pleaded guilty at quarter sessions to a charge of housebreaking 
and not guilty to a charge of being an habitual criminal. 
The jurors in waiting in court were then discharged and the 
trial on the second charge proceeded on the next day before 
a different bench and a different jury. The appellant’s 
conviction for being an habitual criminal was quashed. 

The ground for allowing the appeal was stated by the 
court to be that it was contrary to the Act and to numerous 
decisions in the Court of Criminal Appeal. The decisions 
cited were R. v. Jennings, 18 Cr. App. Rep. 120, in which 
Phillimore, J., held that it was impossible to split up an 
indictment ; R. v. Hunter, 15 Cr. App. Rep. 69, in which a 
prisoner was charged with office breaking and being an habitual 
criminal and was found guilty of the first offence and the 
trial on the second offence was postponed to the following 
sessions when he was tried by a different jury; and R. v. 
Coney, 17 Cr. App. Rep. 128, in which the procedure was 
similar. ‘The proper procedure,” the court said in #. v. Triffit, 
“was for the trial of a person accused as an habitual criminal 
to follow immediately on his being convicted of or pleading 
guilty to the substantive offence with which he was charged.”’ 

With regard to a further point which was taken, the court 
followed R. v. Foster, 3 Cr. App. Rep. 173, in which it was 
held that where the point is not taken at the trial or in the 
notice of appeal the court ought not to be affected by the 
fact that no proof had been given of the service of the notice 
which was required to be given to the clerk of the court 
before the preferment of an indictment for being an habitua! 
criminal: see R. v. Turner, 3 Cr. App. Rep. 103. 

Darling, J., was of the opinion in R. v. Jennings, supra, 
that it was a real hardship on a prisoner and a defect in the 
Act that he could not obtain an adjournment of the trial of 
the charge of being an habitual criminal, but in R. v. Hunter 
(above) the Earl of Reading, C.J., pointed out that the charge 
of being an habitual criminal was not one of an offence, but 
one which alleged a status or condition in the prisoner so as 
to enable the court to deal with him in a particular manner. 
The Earl of Reading agreed that it might be unfortunate, but 
said that the object of the legislature was not to create 
another offence, but to enable a court to pass a further 
sentence. In individual cases hardship must arise, especially 
as the minimum notice of the charge which must be given to 
the accused is seven days (s. 10 (4)). As the profession is 
aware, that is not always sufficient time to enable a defendant 
to a serious charge to obtain all the evidence he requires to 
meet it. The hardship, however, involved in this necessary 
and beneficial statute could probably be mitigated by a short 
amending Act, not as Darling, J., suggested in R. v. Jennings, 
to allow of the adjournment of the second charge, but to 
permit a longer minimum period of notice of the charge to 
be given to the accused. 








Adoption and Affiliation Orders. 


[ CONTRIBUTED. ] 


On a literal interpretation of s. 5 (1) of the Adoption Act, 
1926, it well might be held that by an adoption order an 
existing affiliation order is ipso facto revoked inasmuch 
as that section enacts that “ all rights, duties, obligations and 
liabilities of the parent or parents . . . in relation to the future 
custody, maintenance and education of the adopted child . . . 
shall be extinguished, and all such rights, duties, obligations 
and liabilities shall vest in and be exercisable by and enforce- 
able against the adopter as though the adopted child was a 
child born to the adopter in lawful wedlock, and in respect of 
the same matters and in respect of the liability of a child to 
maintain its parents the adopted child shall stand to the 
adopter exclusively in the position of a child born to the 
adopter in lawful wedlock.” Thus it would appear that the 
Act contemplates a complete and final readjustment of the 
child’s relations to those responsible for its custody, mainten- 
ance, and education so that no place remains for the operation 
of the affiliation order. Moreover, “ the policy of the Bastardy 
Acts is to assist the mother in maintaining the child which has 
no legitimate father and is dependent upon her for support ” 
(Lush, J., Stacey v. Lintell (1878), 4 Q.B.D. 291), and, “ if 
this order was to stand there would be two people liable to 
maintain this child ” (Peatfield v. Childs (1899), 63 J.P. 117). 

Nevertheless, it is submitted that probably the correct view 
is that the affiliation order is not affected, and in support of 
this it is contended that : 

(a) The books in general favour the view that the order is 
not revoked. For instance, although ‘“‘ Lushington,” 6th ed., 
at p. 172, is non-committal, yet it leans towards the view 
that the order is not revoked, and “ Stone,” 1938, at p. 556, 
states that the order remains effective, whilst ‘‘ Hall,’ on 
Adoption, at p. 35, states that it is at least arguable that 
an affiliation order is not put an end to in the case of an 
adopter.” An answer given in The Justice of the Peace 
(91 J.P. 516) is in conflict with these opinions, but that 
answer was given before Brown v. Sherman (1928), 72 Sot. J. 
510, and before the decision of Mr. Claude Mullins, later 
referred to. 

(b) Although there is no authority in point, the cases 
support the view that the order stands. Thus, in Sotheran 
v. Scott (1881), 6 Q.B.D. 518, it was held that an affiliation 
order was not revoked by the marriage of the mother, and 
by analogy adoption ought not to put an end to an order. 
Under the Poor Law Act, 1930, s. 14 (3), the husband of the 
mother of an illegitimate child is liable to maintain the 
child as part of his family, yet the marriage of the mother 
after an order has been obtained does not revoke the order, 
and it is difficult to see why the following of adoption upon 
such a marriage should alter the position of the parties in 
relation to the affiliation order. In Brown v. Freeman (1928), 
72 Sox. J. 510, although the Divisional Court expressly found 
that on the facts of that case no question of interpreting 
s. 5 (1) arose, and their decision turned on the interpre- 
tation of the particular covenant involved, nevertheless it is 
noteworthy that Sotheran v. Scott was cited in support of 
the argument that the affiliation order continued in force. 
Moreover, the county court judge had held that s. 5 was 
not intended to deprive the child of any rights which it may 
have prior to the adoption. He also called attention to the 
fact that the mother was acting as housekeeper to the 
adopter and so, in fact, was in a position to see to the proper 
maintenance and care of the child. She was no longer 
responsible for its maintenance but she was not precluded 
from spending the moneys for the benefit of the child. 
Why, he asked, should the real father escape his obligations 
because the mother had been so fortunate as to find an 
adopter to make the burden a less onerous one? Why 
should he escape because the child and its mother are no 
longer dependent on his payments? The Divisional Court, 
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however, held that in the particular case it was unnecessary 
to determine such issues. But in the North London Police 
Court, on 29th September, 1932 (96 J.P. 661), Mr. Claud 
Mullins held that an adoption order under the Act did not 
nullify a pre-existing affiliation order. He decided that 
the father of an illegitimate child is not a “ parent ” within 
s. 5 (1), in support of which proposition he cited Butler v. 
Gregory (1902), 18 T.L.R. 370, and pointed out the apparent 
differentiation between “parent” and a “person... 
who is liable to contribute to the support of the infant ” 
in s. 2 (3) of the Act. With such an interpretation the 
words of s. 5 (1) could not be understood to have the effect 
of discontinuing the operation of an affiliation order. 

(c) Furthermore the construction that an affiliation 
order is still subsisting after the adoption order is consonant 
with public policy inasmuch as the cessation of the affiliation 
order.would act as a deterrent to adoption in cases in which 
public interest obviously approves of the illegitimate child 
being adopted. We cannot appreciate what there is contrary 
to public policy in the fact that the child is supported 
by two men, especially when the alternative is that the child 
shall be supported solely by a man who is not the husband 
of its mother with whom it lives. 

(d) The Act does not provide, as it well might have done, 
that in the case where there is an existing affiliation order it 
shall be revoked ipso facto by the making of an adoption order. 

(e) Although s. 5 (1) is very general yet— 

(1) an affiliation order is really for the benefit of the 
child and not for the benefit of the mother, and therefore, 
properly construed, such an order is outside the scope of 
the section ; 

(2) it provides that “all rights, duties, obligations, 
and liabilities of the parent . . . shall vest in and be 
exercisable by and enforceable against the adopter 
as though the adopted child was a child born to the adopter 
in lawful wedlock,” and it is arguable that this shows a 
clear intention that the section shall not interfere with 
such rights as those arising -under an affiliation order 
because these latter rights cannot arise in relation to a 
child born to the adopter in lawful wedlock ; 

(3) section 9 expressly deals with the receipt of any 
payment or other reward in consideration of the adoption 
but is silent as regards payments made other than in 
consideration of the adoption ; 

(4) in any event the adopters obtain the custody of 
the child. ‘ 

It appears, therefore, that an affiliation order is not revoked 
but still persists after adoption. It is open to the real father, 
however, to apply to the court under s. 30 (3) of the Criminal 
Justice Administration Act, 1914, to have the order revoked 
on the grounds that the mother is no longer maintaining the 
child. But if this is done, the adoptive parents can counter 
such an application by claiming the advantage of s. 3 of the 
Affiliation Orders Act, 1914, which provides :— 

“ Notwithstanding anything in this or any other Act, 
an affiliation order may, on the application of the person 
for the time being having the custody of the child either 
legally or by any arrangement approved by the court, be 
made or varied by a court of summary jurisdiction so as to 
provide that the payments to be made thereunder shall be 
made to that person.” 

Under this section it is clear that the adoptive parents 
should obtain a variation of the order in that payment would 
be transferred from the mother alone to them. 

In conclusion we note that the Adoption Act itself seems to 
provide an alternative manner of proceeding since although 
payments under an existing affiliation order would not come 
under s. 9, nevertheless it would be desirable that the adoptive 
parents should obtain the sanction of the court for the making 
of such payments and these payments might be made one of 
the terms and conditions under s. 4, since the real father would 
be a party to the adoption proceedings. 








Costs. 
PARTY AND PARTY COSTS—continued. 


We were considering in our last article on this subject the 
principles laid down in the case of S/A Pécheries Ostendaises 
v. Merchants Marine [1928] 1 K.B. 750. It was held that in 
the circumstances of that case the plaintiffs’ solicitors were 
entitled to their costs of obtaining evidence from abroad, 
notwithstanding that the costs were incurred before the writ 
was issued; but there appeared to be rather more than a 
hint that there could be no wholesale application of these 
principles, and that cases might well arise where the circum- 
stances were different and the costs so incurred might be held 
to have been incurred prematurely. 

One is struck with a passage in the judgment of Atkin, 
L.J., to which we have referred before, where, in referring to 
r. 27 (29) of Ord. 65, he observes that “it is a rule which is 
intended to give to the successful litigant a full indemnity 
for all costs reasonably incurred by him in relation to the 
action.” A fuller appreciation of this principle would, it is 
quite clear, result in considerably better allowances being 
granted to successful litigants than are normally obtainable 
now. 

It will be observed that his lordship refers to a complete 
indemnity for all costs reasonably incurred, and, so far as 
party and party costs are concerned, the rule itself protects 
the unsuccessful litigant against anything in the nature of 
“Juxury ” costs, as, for instance, the briefing of an expensive 
counsel in a comparatively simple case involving little money, 
and against costs incurred through over-caution, or through 
the negligence of the successful party’s solicitor. 

The question arises afresh, however, as to what costs are, 
and what costs are not, reasonable, and this point came 
before the court shortly after the Pécheries Ostendaises Case 
in the matter of The Channel Queen [1928] P. 157. That was 
an Admiralty case, and the circumstances were, as they 
frequently are in Admiralty cases, somewhat peculiar. The 
case is useful, however, since it emphasises the extent of 
r. 27 (29), supra. 

Briefly, the facts of that case are as follows: A collision 
occurred between two vessels and one party issued a writ 
against the other. It is the practice in Admiralty cases, at 
an early stage of the proceedings and before any pleadings 
are delivered or discovery is given, to file in the court a 
document called a Preliminary Act. This document succinctly 
sets out the facts of the collision, such as the speed of the 
respective vessels, their bearihg immediately before and at 
the time of the collision, the condition of the weather and the 
like, and it can be appreciated that great care has to be 
exercised to see that the facts are correctly stated by each 
party in their respective Preliminary Acts, for one cannot 
amend the document after it has been filéd. 

The defendants in this case, in order to obtain the facts 
upon which to prepare their preliminary Act, took statements 
from numerous witnesses, and incurred expense in the way 
of payments to these witnesses, who were independent, that 
is, were not employed on the colliding vessels. The Assistant 
Registrar of the Admiralty Division of the High Court, one 
of whose functions it is to tax the costs of litigants in that 
division, held that these costs and expenses were incurred 
prematurely and disallowed them in a party and party 
taxation. The grounds of his objection were that “it is 
a well-established principle of taxation that a party is only 
entitled as against his opponent to incur such costs and 
expenses as will enable him to conduct his case at the stage 
which the proceedings have reached, and not incur expense 
in anticipation of matter which, as events turn out, never 
arise.” 

The learned judge condemned this principle as fallacious 
and in doing so quoted the observations of Atkin, L.J 
which we have mentioned above. Mr. Justice Bateson, 
in The Channel Queen Case, pointed out that the trial is not 
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the only thing to be looked at. The solicitors for the 
defendants must be in a position to proffer advice to their 
clients, “‘ and if they can kill an action—as they did in this 
case—by collecting all the evidence that is necessary, I think 
it is proper that they should do so.” 

Now, this is a very important proposition to keep in 
mind, for one frequently hears it argued, when an endeavour 
is being made to settle an action on the basis that the 
unsuccessful party shall pay a sum by way of costs, that the 
costs cannot be very heavy because the matter has not 
progressed very far. The fact remains, however, that 
although the matter may not have progressed very far, 
and, in fact, may not have progressed past the delivery of 
the statement of claim, the defendants may have collected 
the whole of their evidence, as, on the principle laid down 
by Bateson, J., they are entitled to do, not only with a view 
properly to prepare for the trial, but also with a view, if 
possible, to obtaining evidence to kill the action before it 
reaches the stage of being tried in the courts. 

It is clear from these two cases that when being asked to 
estimate the probable amount of the opposite party’s costs 
one must assume that practically the whole of the work in 
the way of collecting the evidence has been done, for whilst 
The Channel Queen Case definitely lays down the principle 
that the party may incur costs in advance of the stage which 
the action has reached, the Pércheries Ostendaises Case shows 
that part, at least, of the costs of collecting the evidence may 
have been properly incurred even before the action had 
commenced. 

We have endeavoured in these notes to indicate briefly 
some of the pitfalls against which one must guard when 
endeavouring to measure the extent of one’s liability for costs 
in an action. We will consider other aspects of the matter 
at a later date. 








Company Law and Practice. 


Ir is a by no means uncommon practice for directors of a 
company whose profits are not sufficient to 


Agreement by permit of the payment of a dividend to 
Directors to agree to forgo their remuneration until the 
Waive position in this respect has improved. 
Remuneration. Quite often all that is done is that the 


directors resolve to waive their claims to 
remuneration for a specified period and this decision is com- 
municated to the shareholders in general meeting; and, 
usually, the directors adhere to their resolution and no 
remuneration is claimed or paid. Occasionally, however, the 
question arises whether there has in fact been a valid release 
of the claim to remuneration, upon which the company can 
rely as against the directors ; the position in most cases being 
that the company has given no consideration for the release, 
so that, primd facie, at least, there is no agreement which the 
company can enforce. This difficulty can, of course, be 
anticipated and provided against if the company takes a 
release under seal from the directors, but this is rarely done, 
and, in its absence, the company may find a director setting 
up a claim to the remuneration which he has waived, the 
contention being that the waiver was never legally binding 
so far as the company is concerned. 

The authorities on the point are not altogether consistent 
or easy to follow. The first in point of time, is, I think, 
Lambert v. The Northern Railway of Buenos Ayres Company 
Ltd., 18 W.R. 180. 

There, the directors were entitled under the articles of 
association to a specified remuneration, and at a time when the 
company was in difficulties, resolved that this sum should be 
placed to the credit of the dividend account until the share- 
holders should otherwise determine. This arrangement was 
communicated to the shareholders and acted upon for several 











years. Subsequently, the financial position of the company 
having improved, a general meeting of the company resolved 
that the arrears of remuneration should be provided for. A 
shareholder brought an action to restrain the payment of these 
arrears and alleged, inter alia, that the resolution of the 
directors to defer their claim to remuneration was binding on 
them. On this point Malins, V.-C., said that there had been 
no release of their rights and that the arrangement was a 
mere nudum portum. It does not appear, however, that the 
decision was founded on this, for the learned Vice-Chancellor 
held that, in any event, there was a perfectly good resolution 
of the company authorising the payment of the arrears of 
remuneration, and even if a binding contract had been made 
by the directors, it was a mere matter of internal management 
for the company to enforce or vary it. 

Consequently, although Malins, V.-C., undoubtedly took 
the view that an agreement by directors to waive remuneration 
was unenforceable by the company in the absence of con- 
sideration, the case is not a direct authority for this proposition, 
and this was pointed out by Wright, J., in Re London & 
Northern Bank: McConnell’s Claim [1901] 1 Ch. 728. In 
that case the company’s articles provided that each director 
was to be paid £300 per annum by way of remuneration. 
At a meeting of directors it was resolved that no remuneration 
be received by the directors for their services until a dividend 
was declared on the ordinary shares. Nearly a year later 
the company went into liquidation, and one of the directors, 
who had been present at that meeting, claimed to prove for 
his remuneration down to the winding-up, and it was 
contended on his behalf that the resolution of the directors 
could not operate to destroy his contractual rights to 
remuneration. Wright, J., after expressing the view that 
Lambert's Case, supra, was not an authority to that effect, 
said: ‘‘No doubt the learned Vice-Chancellor uses some 
expressions which are capable of meaning that in a case like 
this an agreement to waive the remuneration comes to 
nothing; but I think they were only directed to the case 
where the remuneration had already been earned. Even 
then I do not feel that the decision is one which ought to be 
regarded as having the effect which was sought to be attached 
to it.” So that in Wright, J.’s, view the remarks of Malins, 
V.-C., applied only to an agreement to waive fees already 
earned and were of somewhat doubtful validity even when 
their application was so restricted. In the present case 
there was nothing due to the directors at the date of the 
resolution to waive remuneration; the agreements before 
the directors and the company were still open and unper- 
formed, or at any rate only partially performed, and 
there had been no breach of the agreements. ‘Under these 
circumstances I cannot imagine why it was not open to the 
directors at that time, at a directors’ meeting, under the 
form of this resolution, to make a new contract with the 
company varying in the aggregate the several contracts 
which the directors had severally and verbally made by 
accepting office as directors of the company. It seems to 
me that it was open to all the directors to agree with each 
other that they should continue to act on that footing.” 

This case is an authority for the proposition that an 
agreement by directors to waive future remuneration can 
be enforced by the company; but I am by no means clear 
that the new contract which results is supported by any 
consideration moving from the company. The terms on 
which the directors hold office continue to be governed by 
the articles and remain unchanged except that the amount 
of remuneration is raised in favour of the company. It is 
true that consideration is given by each director, viz., the 
waiving of his right to fees, and that in consequence each 
director can establish the existence of a binding agreement 
as against his co-directors; but, apart from the authority 
of McConnell’s Claim, supra, on what principle can the 
company enforce the agreement, unless it can show that 











ny 
ed 








June 11, 1938 


THE SOLICITORS’ JOURNAL. 





[Vol. 82] 467 








it too has given consideration? The question was again 
considered in West Yorkshire Darracg Agency Ltd. v. Coleridge 
[1911] 2 K.B. 326. There the company was in liquidation 


and it was verbally agreed between the liquidator on behalf 


of the company and all the directors that each director should 
forgo fees already earned. Subsequently, one of the directors 
claimed the unpaid balance of his fees and contended that 
there was no consideration before the directors and the 
company. It appears that neither Lambert’s Case nor 
McConnell’s Claim, supra, was cited to the learned judge, 
and he considered the question before him as being whether 
an agreement between creditors mutually to forgo the debts 
owing to them is binding in the sense that it can be enforced 
against them by the debtor, who has done nothing more than 
be a party to the agreement. After a consideration of the 
authorities on the point, Horridge, J., came to this con- 
clusion: ‘‘ The liquidator was a party to this agreement, 
and by becoming a party he obtained the benefit of the 
consideration which each of the directors gave to his co- 
directors by waiving his right to fees. The agreement is, 
therefore, binding equally on the directors and on the company 
through the liquidator.”’ 

On this view, then, it appears that the absence of considera- 
tion does not render an agreement by directors to forgo 
remuneration unenforceable by the company, provided the 
company is a party to the agreement ; for in such case the 
company can, as against each director, rely on the consideration 
given by the other directors. Now usually, as we have seen, 
the waiving of remuneration is not made the subject of a 
formal agreement to which the company is a party, but is 
effected by a resolution of the directors. Can such a resolution 
be said to constitute an agreement to which the company is 
a party ? In McConnell’s Case, supra, Wright, J., seems to 
have thought that the directors’ resolution resulted in a new 
contract to which the company was a party; and in Gore- 
Browne’s Handbook of Joint Stock Companies, 39th ed., at 
p. 351, the view is expressed that “* since a company, while 
a going concern, acts by its directors, a formal resolution of 
the board is an act of the company, and, it would seem, 
necessarily makes the company a party to the agreement of 
the directors evidenced by the resolution.” 

So far, then, the authorities seem to establish that (a) An 
agreement by directors to forgo future fees is enforceable by 
the company (McConnell’s Claim); (6) An agreement by 
directors to forgo past fees is enforceable by the company 
if it is a party to that agreement ; and (c) If the agreement 
is constituted by a resolution of the directors the company 
becomes, de facto, a party to the agreement. Some doubt 
on these points seems to me to arise, however, in view of a 
recent case, Re William Porter & Co., Ltd. (1937), 2 All E.R. 
361. There, it appears, a resolution was passed at a meeting 
of directors held in February, 1934, that no fees should be paid 
to the directors from October, 1933. The company went into 
liquidation in 1935, and the governing director sought to 
prove for the fees payable to him under the articles of 
association from October, 1933, down to the liquidation. 

The report does not show that either Lambert’s Case or 
McConnell’s Claim was referred to, though one would have 
thought that the former was some authority for saying that 
the fees already due at the date of the resolution had not been 
effectually released, and the latter case justified the view that 
there was a new and binding contract to waive future fees. 
On the question whether there was any binding agreement to 
forgo the fees, Simmonds, J., said this: ‘‘ There was no 
agreement between the company and the directors who had 
these claims for remuneration. The case of West Yorkshire 
Darracq Agency Lid. v. Coleridge, supra, was cited to me as 
bearing upon this question of agreement or no agreement, 
but in that case there was in fact an agreement by which eavii 
of the directors agreed to abandon his claim in consideration 


the liquidator could rely upon it, although no consideration 
moved from him. It has no relevance to the present case, 
where I find that there was no agreement made. With regard 
to the resolution, it was nothing more than a waiver of 
claims.” 

At first sight this does not seen consistent with either 
McConnell’s Claim, supra, which, as I have said, does not 
appear to have been cited to the learned judge, or with the 
view that a resolution of the directors to forgo fees constitutes 
an agreement between the directors and the company. The 
explanation may be this : although the report speaks generally 
of the resolution to forgo fees as being a resolution of the 
directors, it is stated that at the meeting at which the 
resolution was passed there were present the governing 
director, the solicitor and the auditor of the company. This 
suggests that it was not a proper board meeting, and, if so, 
the resolution could not be an act of the company whereby it 
became a party to any agreement ; nor, if only one director 
were there, could there be any consideration in the form of 
the mutual release of all claims to fees. If in fact there was 
only one director who agreed to release his fees, this would 
clearly be a unilateral act having no effect as an agreement 
at all. Whether the facts do enable this distinction to be 
drawn is not at all clear from the report; if they do not, 
then, as I have suggested, the case does not seem altogether 
consistent with the decision in McConnell’s Claim. 

In Re William Porter & Co. Ltd., supra, it was held that, 
despite the absence of any agreement, the director could not 
now claim his fees, the ground of the decision being that 
the resolution to forgo fees was intended to induce the 
company to take a certain course of action, viz., to carry on 
its business, from which it might otherwise have abstained ; 
that the company was so induced and the directors were now 
in effect estopped from denying the validity of their waiver 
of fees. I apprehend that in most cases where directors 
waive their fees this doctrine of estoppel, which was not 
urged in the earlier cases, would suffice to preclude them 
from subsequently claiming those fees, irrespective of any 
question as to the existence of a binding contract enforceable 
at the instance of the company. On that question it 
does seem to me that the authorities are somewhat 
perplexing. 








A Conveyancer’s Diary. 


THE question as to what acts’of part performance will suffice 
to support a claim for specific performance 


Parol Contract. of a parol agreement was before the court 
Acts of Part in Broughton v. Snook [1938] 1 Ch. 505. 
Performance The statute law applicable is now to be 
Sufficient to found in s. 40 of the L.P.A., 1925, which 
Support Claim replaces with some amendments s. 4 of the 
for Specific Statute of Frauds. Section 40 reads as 
Performance, _ follows :— 


(1) No action may be brought upon 
any contract for the sale or other disposition of land unless 
the agreement upon which such action is brought or some 








of the others doing so also. The only question was whether 


memorandum or note thereof is in writing and signed by the 

party to be charged or by some other person thereunto by 

him lawfully authorised. 

‘(2) This section applies to contracts whether made 
before or after the commencement of this Act and does not 
affect the law relating to part performance, or sales by the 
Court.” 

The facts in Broughton v. Snook, as stated in the head-note, 
were as follows: In April, 1935, B. verbally agreed with S. 
to purchase a freehold inn. The purchase was to be completed 
on 3lst December, 1936, and in the meantime the tenant 
then in possession was not to be disturbed. In October, 1936, 
by arrangement with the tenant and with the consent of S., 








468 


THE SOLICITORS’ JOURNAL. 





June 11, 1938 





— 





B. went into possession of the inn, and to the knowledge of 8. 
made considerable alterations and improvements, expending 
nearly £200. In March, 1937, 8. died, and his executors 
offered the inn for sale. B. claimed specific performance of 
the oral agreement. The defendants pleaded s. 40 of the 
L.P.A., 1925. 

What a plaintiff must show in order to succeed in such an 
action is laid down in “‘ Fry on Specific Performance,” 6th ed., 
p. 276, in a passage which has frequently received judicial 
approval, and must be taken to be authoritative : ‘‘ In order 
thus to withdraw a contract from the operation of the statute 
several circumstances must occur: first, the acts of part 
performance must be such as not only to be referable to a 
contract such as that alleged, but to be referable to no other 
title ; secondly, they must be such as to render it a fraud in the 
defendant to take advantage of the contract not being in 
writing ; thirdly, the contract to which they refer must be 
such as in its own nature is enforceable by the court ; and, 
fourthly, there must be proper evidence of the contract which 
is let in by the acts of part performance.” 

There have been many cases explaining these four 
necessary conditions which, of course, are themselves culled 
from the authorities, and are in fact in accordance with the 
decision of the House of Lords in Maddison v. Alderson 
(1883), 8 A.C. 467. 

In Rawlinson v. Ames [1925] Ch. 96, the authorities were 
very fully discussed by Romer, J., in an exhaustive considered 
judgment. 

In that case the facts were that the defendant entered into 
an oral contract with the plaintiff to take a lease of a flat. 
It was agreed that certain alterations should be made to the 
flat. During the progress of the alterations the defendant 
frequently visited the flat and made suggestions for further 
alterations which were carried out by the plaintiff at her 
request. She subsequently repudiated the contract. In an 
action for specific performance, the defendant pleaded the 
Statute of Frauds. It was held that the acts done by the 
plaintiff, at the request of the defendant, were acts of part 
performance taking the case out of the Statute of Frauds, and 
that the plaintiff was entitled to judgment for specific 
performance. 

Romer, J., having cited the passage from “ Fry on Specific 
Performance,” which I have set out, said that the third and 
fourth of the conditions there laid down were satisfied in that 
case and the only question was whether the first and second 
also existed. His lordship continued : ‘* Now the mere fact 
that the plaintiff converted part of her premises into a flat 
and expended money thereon is not only referable to a contract 
such as alleged. It is equally referable to her ownership of 
the premises. Nor would this improvement by the plaintiff 
of her own property be such an act as to render it a fraud on 
the defendant to take advantage of the contract not being in 
writing. It is, however, to be observed that in the present 
case the plaintiff in altering her premises and expending money 
op the alterations was doing so in accordance with requests 
and suggestions made to her or her employees from time to 
time by the defendant. It appears to me that this fact 
necessarily suggests the existence of some such contract as 
alleged.” 

It will be seen that the facts in that case differed from those 
in Broughton v. Snook, in that, in the latter case, the improve- 
ments made by the plaintiff were not done at the request of 
the alleged vendor. 

In Broughton v. Snook it was contended that the case did 
not fulfil the conditions stated in “* Fry on Specific Perform- 
ance,” because (1) the possession of the plaintiff was referable 
to his arrangement with the tenant and his improvements 
might have been done though only a short time remained to 
run of the tenancy ; and (2) that to fulfil the second condition 
the plaintiff must prove that there was no fraud in the entering 
into the contract, such as that the sale was at an undervalue 





or that the defendant was not under some physical or mental 
disability. 

Farwell, J., in giving judgment for the plaintiff, said : 
“If the defendant being himself in possession permits the 
plaintiff to enter into the property and to spend money on it, 
that is primdé facie sufficient, because the entry into the 
property and the expenditure of money on the property are 
directly connected with the subject-matter of the contract 
and primé facie there can be no reasonable explanation of the 
defendant permitting the plaintiff to do such acts except in 
reference to the contract itself.” 

The learned judge later continued: ‘ Further it has been 
said that the expenditure by the plaintiff of money on the 
premises is explicable because he may have been so foolish 
a person as to be prepared to spend money on the property 
notwithstanding that at the end of some two months or less 
he could be evicted from the premises and, therefore, having 
regard to these circumstances, this is not a case in which it can 
be said the acts are necessarily referable to the contract. In my 
judgment ‘ necessarily referable to the contract,’ which is the 
phrase which I think is appropriate, does not mean that the 
acts cannot be necessarily referable to the contract because 
there may be some other explanation of them, however fantastic 
that explanation may be.” 

With regard to the contentions of the defendant which I 
have numbered (2), his lordship held that it was not for the 
plaintiff to prove a negative. The learned judge on that part 
of the case said: ‘‘ In my judgment it is absurd to suggest 
that the plaintiff in a case such as this has to come to the court 
armed with evidence that the defendant was a person of 
sound mind or that the price was not an undervalue in the 
absence of any such allegations by the defendant, and I 
cannot doubt that any matters of that sort upon which the 
defendant desires to rely must be set up and proved by him.” 








Landlord and Tenant Notebook. 


For the benefit of those whose legal education began after the 
year 1925, it may be useful to mention 


Parol Leases at the outset that the doctrine of interesse 
Taking Effect termini, abolished by L.P.A., 1925, s. 149 (1), 
in Possession § was one by which the grantee of a lease 
and the had no estate till he had actually entered. 


The effects included those that he could 
not sue for damages for trespass, though he 
could maintain ejectment, and he could not 
sue for breach of covenant for quiet enjoyment. 

Section 149 occurs in Pt. V of the Act, which deals with 
Leases and Tenancies. Section 54 (2) of the Act, which is in 
Pt. II (Contracts, Conveyances and Other Instruments), 
enacts that nothing in the foregoing provisions of that part 
shall affect the creation by parol of leases taking effect in 
possession for a term not exceeding three years at the best 
rent which can be reasonably obtained without taking a fine. 

What is a lease “taking effect in possession”? The answer 
to this question may determine the validity of a proposition 
which I recently met with, which is to the effect that the 
grantee of a verbally granted lease for less than three years 
acquires an interest only when he enters into possession ; and 
if before then the grantor repudiates, the grantee is without 
a remedy. He has no remedy, it was said, because another 
section, s. 40 (the first in Pt. Il) provides that no action may 
be brought upon any contract for the sale or other disposition 
of land or any interest in land unless the agreement, etc., 1s 
in writing, etc., and it is only because in the days of the Statute 
of Frauds Edge v. Strafford (1831), 1 C. & J. 391, decided 
that a verbal lease for a term not exceeding three years was 
enforceable if possession were taken, that he has a tenancy 
at all. 


Abolition of 
Interesse Termini. 
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The argument that the decision in question must be invoked 
in order to reconcile ss. 40 and 54 seems to ignore the words 
* Nothing in the foregoing provisions,” etc., in the latter, 
unless it could be said that Parliament meant to sanction 
the creation of something which it had no intention of 
preserving. The whole point of Edge v. Strafford was, it seems 
to me, that while the Statute of Frauds saved these short 
leases from the provisions requiring writing (“‘ except never 
theless all leases not exceeding the term of three years from 
the making thereof, whereupon the rent reserved . . . shall 
amount unto two-thirds at the least of the full improved value 
of the thing demised ’’), this did not mean that the doctrine 
of interesse termini did not apply to the excepted transactions ; 
but admittedly Bayley, B., discussed both the hypothesis 
that a verbal agreement was made valid but not actionable 
till entry made it a lease and the theory that the doctrine of 
interesse termini applied with this same result. 

Apart from this, the proposition appears to postulate that 
entry for the purposes of the doctrine and taking effect in 
possession mean to all intents and purposes the same thing. 
Hence the importance of the question “‘ What is a lease taking 
effect in possession ?” 

The expression, like many of those which occur in the 
1925 statutes relating to realty, is one which has been used 
before. Without pretending to have traced its origin, even 
as regards statute law, I may say that its history includes 
the following: Magna Carta, 1215, prohibited or restrained 
gifts or alienations of lands in mortmain. Some 500 years 
later, it was found that nevertheless public mischief had of 
late greatly increased by many large and improvident aliena- 
tions or dispositions made by languishing or dying persons 
to uses called ‘“ charitable uses.” Whereupon 9 Geo. 2, c. 36, 
prohibited such trusts except under certain conditions. The 
last of these conditions was “unless the same be made to 
take effect in possession for the charitable use intended 
immediately from the making thereof, and be without power 
of revocation, reservation, trust, condition, limitation, clause 
or agreement whatsoever, for the benefit of the donor or 
grantor or of any person or persons claiming under him.” 

This Act was repealed and replaced by the Mortmain and 
Charitable Uses Act, 1888, of which s. 4 (1) and (2) enacts 
that every assurance of land must be made to take effect in 
possession for the charitable uses to or for the benefit of 
which it is made immediately from the making thereof ; the 
next sub-section prohibits powers of revocation, reservation, 
etc., except as allowed by sub-s. (4). 

Looking, for guidance, at the repealed enactment, one 
might perhaps suppose that “take effect in possession ” 
excluded two possibilities, namely, a qualification as regards 
time and one as regards estate; but it is clear from the 
present statute that these matters are separate, and that 
there might be such a thing as a grant taking effect in 
possession and yet subject to some condition or power. 

But neither enactment, when one considers the context, 
points to an interpretation, or is even consistent with an 
interpretation, that physical entry on the part of the grantee 
is contemplated. 

Indeed, it was held in Fisher v. Brierley (1863), 10 H.L.C. 
159, that a deed of gift conveying land to trustees for the 
purposes of having a church and school-house built thereon 
was effective though the necessary funds were not supplied 
till the donor’s death, when her will provided money for 
carrying out the objects. The residuary legatee, who brought 
the action against the trustees, established that in the 
meantime grass had been cut and the defendants had allowed 
it to be taken to the donor’s stables. However, as Lord 
Westbury, L.C., put it, it was sufficient compliance with the 
statute that the deed was made to take effect so as to give 
a title to possession. And Lord Wensleydale said it was not 
enough for the plaintiff to show that the donor had been 
permitted to remain in possession for a part of the time. 





The Settled Land Act, 1882, and its 1925 successor, have 
a good deal to say about estates or interest in possession, and 
the context shows that “in possession” has nothing to do 
with actual possession or entry, but merely means not in 
reversion or in remainder. The judgment of North, J., in 
Re Morgan (1883), 24 Ch. D. 114, made this clear, and one 
may clinch the argument by pointing out that the inter- 
pretation sections of both L.P.A., 1925, and 8.L.A., 1925— 
s. 205 (xix) in the one case, s. 117 (xix) in the other—say 
that, unless the context otherwise requires, possession includes 
receipt of rents and profits or the right to receive the same, 
if any. 

It is submitted that L.P.A., 1925, s. 54 (2), merely makes 
use of language employed by conveyancers for centuries and 
borrowed from them by those who draft statutes, and that 
it would not be safe for the grantor of a lease for less than 
three years at the best rent obtainable to repudiate the 
transaction on the ground that the grantee had not taken 
actual possession. The point is not wholly academic, for it 
is about this time of the year that intending visitors journey 
to seaside resorts and take apartments under agreements 
which sometimes amount to tenancy agreements, the term to 
commence and end later in the year; and when the bargain 
is recorded, the writing frequently fails to satisfy the statutory 
requirements. It may be that the owner of the apartments, 
having subsequently let to another party at a higher rent, 
might set up in answer to a claim that the rent agreed with 
the plaintiff was obviously not the best rent reasonably 
obtainable ; but that is another point, and a very arguable 
one. The change effected by L.P.A., 1925—the old Statute 
of Frauds stipulated only for two-thirds of the full improved 
rental value—has, however, made the argument possible. 








Our County Court Letter. 


ARCHITECTS’ CERTIFICATES AND 

SUB-CONTRACTORS. 
THE above subject was considered in a recent case at Coventry 
County Court, viz., In re The Lyric Theatre (Coventry), Ltd. : 
Helliwell and Co., Ltd. v. J. H. Cooper and Co., Ltd. (In 
Liquidation). The claim was for £68 4s. 2d. due to the appli- 
cants as sub-contractors engaged in the erection of a cinema 
theatre. The respondents were the contractors, and in 
May, 1936, their tender for the erection of the cinema for 
£8,760 was accepted. In March, 1937, the respondents went 
into voluntary liquidation. The position then was that only 
£1,000 was due to them from the building owner, whereas they 
themselves owed £1,270 to sub-contractors, including the 
applicants. The applicants claimed payment of their account 
in full, but the liquidators contended that the £1,000 (in the 
possession of the building owner as stakeholder) should be paid 
to the liquidators for division among the creditors rateably. 
The evidence of the architect was that he would have authorised 
the payment of the sub-contractors had it not been for the 
fact that the liquidators considered that he could not do so. 
The liquidators’ case was that, if the proposed payment 
were made, the inequitable result would be that the suppliers 
of bricks would only receive 14s. or 15s. in the £, whereas 
the other sub-contractors would be paid in full. His Honour 
Deputy Judge A. R. Churchill dismissed the claim, with costs 
to the respondents and to the building owner, the theatre 
company. This decision was in accordance with J. A. 
Milestone and Son, Ltd. (In Liquidation) v. Yate’s Castle Brewery 
Co., Ltd. (1938), 2 All E.R. 439. Mr. Justice Singleton there 
held that, on the contractors going into liquidation, any 
architect’s certificates in favour of sub-contractors were 
invalid, and did not authorise the building owner to pay the 
sub-contractors. 
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DAMAGE FROM BURNING LORRY. 


In Lord Hesketh v. 8. Green and Sons, Ltd., recently heard at 
Northampton County Court, the claim was for £40 17s. as 
damages for negligence, or alternatively nuisance. The 
plaintiff was the owner of Towcester Racecourse, the gates 
of which had been burned by flames from a lorry, the property 
of the defendants. The case for the plaintiff was that, in 
these days of mechanical skill and safety, there must have been 
some neglect in the management of the lorry when it 
inexplicably burst into flames. Evidence was given by a 
police constable of a statement made by the defendants’ 
driver to the effect that, having felt a bump in the clutch, 
he and his mate got out and found the grease and oil round the 
clutch was on fire. The lorry was a Straker Squire, and the 
Diesel engine was driven by heavy fuel oil. A submission 
that there was no case to answer was upheld on the question 
of nuisance, but it was held that a primé facie case of negli- 
gence had been made out. The defence was that the lorry 
used no petrol or spark, and was run on non-inflammable 
fuel. It had been examined before going out, and the friction 
which had produced the spark to ignite the oil and grease 
might have been due to one of several mechanical causes, 
e.g., the collapse of the clutch thrust race, a short circuit, 
or the failure of a bearing, with consequent leakage of oil. 
His Honour Judge Hurst held that the lorry was sent out with 
a potential danger, viz., the accumulation of grease and oil, 
which was known to be a cause of fire. Moreover the driver, 
after feeling the first bump, had driven to the side of the 
road, and had not taken reasonable steps to terminate the 
danger. Judgment was given for the plaintiff for £35, and 
costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 

COMPENSATION ACTS. 
DEATH OF RAILWAY EMPLOYEE. 
In Bennett and Others v. London and North Eastern Railway 
Company, at Pontefract County Court, the applicants were 
the widow and daughters of a deceased railway employee, 
who had been in charge of a pumping station. The deceased 
had been found dead on the line, having been run over by 
the fifth and following wagons of a train, which was just 
moving off after finishing shunting. The case for the appli- 
cants was that the deceased, in the course of his duties, 
occasionally walked along the line to a signal box. The 
respondents’ case was that there was no evidence that the 
accident occurred in the course of the deceased’s employment. 
Alternatively, it was a case of suicide. His Honour Judge 
Essenhigh held that the deceased had been acting outside 
the scope of his employment, at the time of his death. No 
award was made. 


SCARLET FEVER AS AN ACCIDENT. 


In Grant v. West Hartlepool Corporation, at West Hartlepool 
County Court, the applicant’s case was that she had been 
a probationer nurse at the Isolation Hospital, where she 
began work in October, 1936. In November, 1936, the 
applicant was out of the hospital for half a day on the 10th, 
and did not come into contact with anyone suffering from 
scarlet fever. On the 16th, the applicant was found to be 
suffering from that malady, for which she received treatment 
until the 5th December, when she was sent home convalescent. 
The applicant resumed work on the 27th December, but her 
ankles became swollen, owing to acute arthritis. She was 
again absent until the 6th April, 1937, when she resumed 
work, but had to give up again on the 9th May, owing to 
endocarditis. After being kept in hospital until the 20th July, 
1937, the applicant went home, and was discharged (after 
notice) on the 12th November, 1937, to which date her 
wages were paid. The applicant’s medical evidence was that 


‘ purpose of any calculation under the Act. The average 
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the arthritis and heart trouble were the direct result of the 
scarlet fever, owing to the same germ passing from one part 
of the body to the other. The respondents contended that 
the contraction of the disease did not, in the circumstances, 
constitute an accident within the meaning of the Act. A 
minority of the nurses contracted scarlet fever, as there was 
a tendency to do so before becoming immune. His Honour 
Judge Gamon held that the arthritis and heart trouble were 
a direct result of the scarlet fever,~and there was a sufficient 
element of accident to entitle the applicant to succeed. An 
award was made of full compensation (20s. 3d.) for a month, 
and thereafter at the rate of 10s. a week as for partial 
incapacity, with costs. 


THE REMUNERATION OF FRUIT PICKERS. 


In Brookes v. Rogers, at Leominster County Court, the 
applicant’s case was that he had sustained a fractured spine, 
owing to a ladder slipping while he was picking damsons in 
September, 1937. Compensation was claimed at 22s. 6d. 
a week, on the ground that the wages received from the 
respondent, during the three months the applicant worked 
for him, should be divided by the number of weeks in which 
the applicant actually worked. If the earnings were to be 
divided by fifty-two, as the number of weeks, it was necessary 
to add to the earnings the amount earned by the applicant 
while living at home and working with his father, viz., the 
equivalent of £2 a week—including board, lodging and over- 
time. The respondent’s case was that the applicant was 
employed on seasonal work, which lasted seventeen weeks, 
and the earnings in that period were the year’s earnings, which 
were divisible by fifty-two to show the average weekly earnings. 
The amount earned by the applicant with his father was not 
under a contract of service, and should be excluded for the 


earnings were therefore 13s. a week, and compensation was 
payable at 9s. 9d. a week. His Honour Judge Roope Reeve, 
K.C., made an award of 22s. 6d. a week, with costs on Scale B. 


NURSE NOT A WORKMAN. 


In Wardell v. Kent County Council, at Maidstone County 
Court, the applicant’s case was that she was a trained nurse 
employed at the county hospital, Farnborough. As a result 
of a tin of antiphlogistine bursting into flames, the applicant 
had had five weeks in hospital, suffering from burns. Her 
national health insurance contributions had always been 
deducted by the respondents, and the applicant took her 
orders from the ward sister under the supreme control of the 
matrofi. The respondents denied that the applicant was 
within the definition of a workman, as there was no contract 
of service. Although the hospital was maintained by the 
respondents, the staff took no orders from them. His Honour 
Judge Clements held that a trained nurse entered into a 
contract for services—not of service. As the applicant was 
therefore not a ‘‘ workman ” no award was made. 








Obituary. 
Mr. D. F. COOKE. 


Mr. David Frederick Cooke, solicitor, of Coleman Street, 
E.C., and Teddington, died on Friday, 3rd June, at the age of 
seventy-six. Mr. Cooke was admitted a solicitor in 1891. 


Me. G. H. H. LYALL. 


Mr. George Henry Hudson Lyall, M.B.E., M.A. Oxon, 
solicitor, a partner in the firm of Messrs. Markby, Stewart 
and Wadesons, of Bishopsgate, E.C., and of Oxford, died in 
London on Monday, 30th May, at the age of sixty-six. 
Mr. Lyall was educated at Winchester and New College, Oxford, 
and was admitted a solicitor in 1897. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 


addressed envelope is enclosed. 





Costs— ADMINISTRATION. 


_ Q. 3548. T died in January, 1936, giving X a life interest 
in his property and also bequeathing the residue of the estate 


to him, and he appointed A and B his executors. The | 


solicitor instructed by the executors was pressed to furnish 
X with a copy of the estate account, but the same was not 
sent to him until January, 1937, when X was ill. He did not 
take objection to the estate account, nor ask for particulars 
of the charges until August of this year. The solicitor now 
states that his account was paid over twelve months ago, and 
that, although he has not yet prepared details of his charges, 
he agreed the same with the executors, who paid them in or 
about July, 1936. He further states that by virtue of s. 67 
of the Solicitors Act, 1932, as read with s. 66 (2) (ii), X is 
debarred from applying for an order for the delivery and 
taxation of particulars of his bill of costs. X contends that, 
in the circumstances of his case, the provision that no order 
for taxation shall be made after the expiration of twelve 
months from the payment of the bill does not apply so as to 
bar his application, since :— 

(a) No “ bill’ was prepared ; and 

(b) The solicitor has neglected to deliver particulars of the 
bill at his request ; and 

(c) There are special circumstances, in view of the state 
of his health. 

We shall be glad to know if his contention can be 
substantiated. 

A. The short answer to X would seem to be that the 
solicitor is not concerned with his views on the matter at all. 
He was instructed by and agreed his bill with the parties who 
retained his services, namely, the executors, and he has 
satisfied his clients as to the reasonableness of his fees. If 
X is aggrieved, then it would seem that his remedy lies in an 
action against the executors. In any case it would now seem 
too late to re-open the matter, notwithstanding the particular 
circumstances of the case. 


Express Powers of Mortgage Leasing and Management 

GIVEN TO TRUSTEES FOR SALE AT LAW AND TENANTS IN 

ComMON IN Equity oF THE PROCEEDS—APPLICATION OF THE 
RULE AGAINST PERPETUITIES. 


Q. 3549. In a conveyance to tenants in common there is 
frequently inserted a clause to the following effect: ‘It is 
hereby declared that the purchasers shall have full power until 
the expiration of twenty-one years from the death of the last 
survivor of the purchasers to mortgage, lease or otherwise 
dispose of all or any part of the said property with all the 
powers in that behalf of absolute owners.” Is it really 
necessary to include the words “until the expiration of 
twenty-one years, etc.” We understand that they are 
inserted in order to bring the clause with the perpetuity 
period but we do not understand how it is that the perpetuity 
period has any relevance at all. Is it, in your opinion, safe 
for purchasers’ solicitors to leave out these words in drawing 


a conveyance. We shall be glad to have your opinion on this | 


point. 








A. Questions have from time to time been raised as to how , 


far general powers given to trustees are affected by the rule. 
(Ware v. Polhill, 11 Ves. 257). The whole subject is very 
obscure and we imagine the restriction is inserted out of 
abundance of caution. The writer’s opinion, for what it may 
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Buildings, E.C.4, and contain the name and address of the Subscriber. 
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be worth, is that the rule against perpetuities is not applicable 
at all in the case put by our subscribers. Tenants in common 
can only hold behind a trust for sale. The statutory powers 
given to trustees for sale (L.P.A., 1925, s. 28 (1)) are subject 
to no such limitation. Further the object of the rule is to 
assist alienation and the special powers in no way restrict 
(but on the contrary assist) dealings. 
New Industrial Hereditaments—Merropo.is. 


Q. 3550. A builds a factory in London which can only be 
used as an industrial hereditament within the meaning of the 
Rating and Valuation (Apportionment) Act, 1928, as amended 
by the Local Government Act, 1929, and is intended only for 
such use. The premises are let and immediate notice is given 
to the local authority in the prescribed form. The local 
authority now state that the premises must be considered 
as liable to rates at the ordinary rateable value until the date 
that the premises are formally accepted as an industrial 
hereditament by the committee. A contends that, immediate 
notice having been given, the premises are liable to be assessed 
only as an industrial hereditament throughout and not as 
from the time that they are accepted as such by the committee. 
We shall be obliged if you will kindly give us your opinion 
on the position. 

A. Ifa provisional valuation list is in force the rate must be 
paid in accordance with that list, unless it is amended, but on 
amendment the ratepayer is entitled to be repaid overpaid 
rates dating back to the commencement of the rate current 
at the time of objection. A ratepayer is entitled to require a 
provisional list to be made and the clerk to the assessment 
committee must serve a copy of the material part on the 
occupier with a notice intimating within what period an 
objection may be made, and if satisfactory evidence shows 
the hereditaments are industrial hereditaments the list will 
be amended accordingly. See s. 47 of the Valuation 
(Metropolis) Act, 1925. If the proper procedure has not 
been followed the occupier may have a valid objection to 
paying the rate, but if it has ‘been followed it is the occupier’s 
fault that he has not lodged an objection. 
Will—Consrruction—Girr Over “IN THE EVENT OF THE 
DeatH oF MY WIFE ’—WHETHER WIFE TAKES ABSOLUTELY 

OR FOR LIFE ONLY- 


Q. 3551. T died in the year 1932, having made a 
home-made will, without appointing an executor. W, the 


| widow, in the same year took out letters of administration 


with the will annexed. By his will, T, after directing payment 
of his just debts, funeral and testamentary expenses, gave 
and bequeathed the sum of £20 to his son, 8, and the sum of 
£20 to his daughter, D, and left a house, Blackacre, furniture, 
etc., to his dear wife, W, the sum of £20 each to be paid to 
S and D on reaching the age of twenty-one years. In the event 
of decease of his wife, his property and furniture, etc., to be 
sold, the proceeds to be equally divided between S and D. 
W has now instructed us to act for her, and she wishes us to 
draw an assent in respect of Blackacre in her own favour. 
We should like your opinion as to whether W is absolutely 
entitled to Blackacre, or whether, on the above wording of the 
will, she takes a life interest in it only. We understand that 


S and D are both of full age, and if the matter is doubtful, 
would it be possible to arrange for S and D to sign a memoran- 
dum under hand, authorising the mother the assent in her own 
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favour? The estate is a small one and it is desired to avoid 
all possible expense. We should be pleased to have your 
views with authorities and references, if necessary, to 
precedents. 

A. We have on more than one occasion been called upon to 
consider a similar will. We express the opinion (which we 
have given before without adverse comment) that in such 
a case the phrase “in the event of the death of my wife ” 
means “in the event of her death in my lifetime.” There is 
nothing contingent about death. It is the common lot of all. 
What is contingent in connection therewith is the time, place 
and manner of it. On this basis the widow (in our opinion) 
takes Blackacre absolutely. We have been unable to trace 
any authority upon the point. If the widow assents in her 
own favour without recitals, a purchaser from her will not be 
able to question the assent (Ad. of E. Act, 1925, s. 36 (7) ; 
see as to the danger of recitals in an assent, particularly in 
point, in such a case as this, the very recent case of Re Duce 
and Boot’s Cash Chemists (Southern) Ltd.’s Contract, 81 Sou. J. 
651). The point is certainly open to some little doubt, and 
it would therefore be sound to obtain the written request of 
the two children to their mother to execute the assent, they 
being satisfied that she is absolutely entitled. 


Legacy to Servant “ir... IN MY EMPLOY AT THE TIME 
OF MY DEATH AND NOT UNDER NOTICE ’’—EX-SERVANT 
CASUALLY EMPLOYED—WHETHER ENTITLED. 

Q. 3552. By his will the testator A gave and bequeathed 
“to my servant B the sum of £X if she shall be in my employ 
at the time of my death and not under notice as an apprecia- 
tion of her kind services.”” At the time of making the will, B 
had been in the testator’s service as a domestic servant for 
many years. After the date of the will and some time 
(eighteen months or so) before the testator’s death B left his 
service to marry. After she had left his service, B on occasions 
would, at the request of A’s wife or daughter, now and again 
spend a day helping with the cleaning of the house, but these 
occasions were very infrequent. About seven weeks before 
the testator died, when he was first taken ill, his daughter 
asked B to help in the testator’s house and B did in fact go 
to the house during the last seven weeks of the testator’s 
lifetime, one day each week, to assist in domestic duties, and 
she was in fact in the house for that purpose on the day he 
died. The question now arises as to whether B was in the 
employ of A at the time of his death so as to entitle her to the 
legacy. B claims she was so entitled, and solicitors consulted 
by her have threatened proceedings to recover the legacy. 
It may be mentioned that after B’s marriage the testator 
had stated to a member of his family that he had made B a 
good present on her marriage, and that, in view of that, she 
would receive nothing on his death. We have advised the 
executors that they cannot properly pay B the legacy as 
she was not in A’s employ at the time of his death within the 
meaning of the bequest, and our view appears to be supported 
by the decision in Thrupp v. Collett (1858), 26 Beav., at p. 147, 
the last paragraph of the judgment of the M.R. being in point. 
We shall be obliged by your views on the matter. 

A. We express the opinion with some certainty that 
B was not in the employ of A at the date of his death within 
the meaning of his will, for no notice would have been necessary 
to stop her coming to do the day’s work any more, and he had 
in mind contracts of service which required notice to 
terminate them. 





A new edition of the Rules of Golf has been prepared by 
the Royal Insurance Company. The booklet is bound in 
cloth, and is small enough to be carried by the player in the 
vest pocket, ready for immediate reference at any moment. 
The Company is prepared to supply gratuitously a copy to 
golfer readers on application to the Head Offices at Liverpool 
or London, or branch offices throughout the country. 











Reviews. 


The County Court Litigant. By R. Wynne Frazier, of 
Gray’s Inn and the Midland Circuit, Barrister-at-Law. 
1938. Demy 8vo. pp. xix and (with Index) 208. London : 
The Solicitors’ Law Stationery Society, Ltd. 17s. 6d. net. 
This book is not a collection of hints to those about to take 

proceedings in the county court, but a rather original sym- 
posium of precedents of county court pleadings. The pre- 
cedents, which include various petitions, consist in the main 
of particulars of claim, followed in each case by the appropriate 
defence. They are arranged, not under general headings, 
but alphabetically, according to subjects. There is also an 
index and an efficient system of cross-reference. Points of 
law of importance and notable points of practice are dealt 
with in footnotes—briefly, but sufficiently for a work of this 
nature. Pleadings in the county court, if prepared by 
counsel or a solicitor, have to be signed, and more care is, 
therefore, likely to be exercised in their drafting. The scope 
of the subjects is wide, and it should be simple, with the aid 
of a little ingenuity, to compose a pleading from those included 
in this book to cover almost any set of circumstances. The 
precedents are simply and concisely drawn, and many of them 
are not without a touch of humour, which makes the book 
quite entertaining reading. The comprehensive nature of 
the precedents appears from the fact that there is included a 
form of claim against a golfer for negligence, in which it is 
alleged that he ** so negligently struck and drove his ball that 
instead of going along the fairway it was sliced and hit the 
plaintiff, who was on an adjoining fairway.” The particulars 
of negligence state that the defendant drove his ball: 
(a) While the plaintiff was within such a distance that he 
might be hit; (B) Without shouting * Fore.’”’ The defence, 
of course, is a plea of volenti non fit injuria. Claims under 
recent legislation are included, e.g., the Tithe Act, 1936, 
the Housing Act, 1936, and the Livestock Industries Act, 
1937, and apart from this the precedents range from amuse- 
ment caterers through bees, chancel repairs, fire brigades, 
fur coats, gas, gold and radiograms, to wrongful arrest and 
wrongful dismissal. We were unable, however, to find any 
reference either to cabbages or to kings, but perhaps litigation 
in the county court on these subjects is rare. 


The Livestock Industry Act, 1937. By R. Wynne Frazier, 
of Gray’s Inn and the Midland Circuit, Barrister-at-Law. 
1938. Demy 8vo. pp. xvi and (with Index) 174. London, 
Liverpool, Glasgow and Birmingham: The Solicitors’ 
Law Stationery Society, Ltd. 12s. 6d. net. 

This book deals with two Acts which at the present time 
regulate the livestock industry, namely, the Livestock 
Industry Act and the Beef and Veal Customs Duties Act, 
both of 1937. In the introduction the learned author gives 
a short historical survey of the legislation which from time 
to time has been in force in this country, which places these 
Acts in the right perspective. At the end of each section and 
schedule is a general note giving a summary of its purpose. 
Then follows an exhaustive analysis and clear explanation of 
its terms. There are two useful Appendices: the first com- 
prising the Statutory Rules and Orders, and the second 
relates to other Acts relevant to the work in hand. It is a 
practical book of great value to all interested in the production, 
marketing and slaughtering of livestock. 


Books Received. 


The Juridical Review. Vol. L. No. 2. June, 1938. Jubilee 


issue, with special supplement. Edinburgh: W. Green 
& Son, Ltd. 5s. net. 

English Juvenile Courts. By Winirrep A. Evkin. 1938. 
Demy 8vo. pp. viii and (with Index) 316. London: 


12s. 6d. net. 


Kegan Paul, Trench, Trubner & Co., Ltd. 
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To-day and Yesterday. 


6 JunE.—Haydon v. Maden, heard in the Common Pleas 
on the 6th June, 1792, was a plain case. The 
defendant and his wife had brutally assaulted the plaintiff, 
knocking him down with a stick and tearing his hair as he 
lay on the ground. Lord Loughborough was clearly of the 
opinion that there should be £30 damages with costs. But 
just as the foreman of the jury was proceeding to deliver the 
verdict, one of the jurymen fell into a fit. The judge was 
puzzled by the novelty of the situation. He recalled a case 
on circuit where a juryman had had a fit and it had turned 
out that he was dead drunk. Finally, he decided that he 
could not take it upon himself to allow the verdict. 


7 June.—Visitors to the beautiful old parish church at 
Arundel, in Sussex, often wonder at seeing the 
chancel walled off from the rest of the building. It was 
Bramwell, Baggallay and Brett, L.JJ., who cut it in two on 
the 7th June, 1880, when they decided that the chancel was 
the private property of the Dukes of Norfolk. Much 
antiquarian learning going back to the days of Richard II is 
to be found in the report at 5 C.P.D. 390 of how the Duke 
defeated the Vicar. 


8 June.—John Scott, son of Thomas Scott, of Urlings in 
County Kilkenny, was born on the 8th June, 
1739. He was lucky enough to strike up an early friendship 
with Hugh Carleton, son of an opulent gentleman known as 
“The King of Cork.” Old Carleton liked him well enough 
to give him the means to enter Trinity College and the 
Middle Temple, a kindness which he never forgot, so that 
later on when bankruptcy overtook his benefactor, he came 
generously to the family’s assistance. He became Chief 
Justice of the Irish King’s Bench in 1784, and three years 
later his friend Hugh became Chief Justice of the Common 
Pleas. Scott became Earl of Clonmel, Carleton a viscount. 


9 June.—In 1762, the recurring disturbances in Ireland 
were chiefly due to-a set of people called the 

Levellers. The nature of their activities may be judged by 
the offences for which three of them were sentenced to be 
hanged on the 9th June. Pierce Bailey for breaking into a 
house and taking thereout bacon and other eatables, Robert 
Stackpole for shooting a bay gelding, the property of a 
gentleman who had been active in suppressing the Levellers, 
Pierce Moore for playing the fiddle at the killing of the horse. 


At the Grand Jury’s request they were ordered to be hanged | 


as near as possible to the scene of their crimes, “ in hopes of 
deterring others from involving themselves in the like distress 
for the future.” 


10 June.—On the 10th June, 1796, William Best, afterwards 
Chief Justice, got his chance at the Bar in the 
case of Shakespear v. Peppin. 


11 June.—After the °45, small bodies of English troops 
were stationed all about the Highlands to 
enforce the subjection of that wild country. One such party 
stationed in the Braemar district was under Sergeant Davies, 
an easy-going, good-natured soldier, who had so won the 
goodwill even of the disaffected Scots that he felt safe in 
constantly going alone among the desolate hills on shooting 
expeditions. On one of these he vanished in September, 1749, 
local repute immediately affirming his murder. Yet not till 
the 11th June, 1754, did an Edinburgh jury sit to try two 
reputed thieves for the crime. 


12 June.—When, after a hearing of twenty-one consecutive 
hours, the jury retired at four in the morning 

on the 12th June, some striking evidence had been given. 
The young man who had found the Sergeant’s bones had 
given a circumstantial account of how his ghost had twice 
appeared to him, directing him to the spot and naming the 
murderers. A fugitive Jacobite who could not testify before 





because he was in hiding in the wilds described how he had 
seen the crime committed. Yet in spite of the strongest 
case, natural and supernatural, the men were acquitted. 


THE WEEK’S PERSONALITY. 


The mystery of the tide that leads on to fortune at the Bar 
is-always eagerly investigated, so here is how William Best 
got his chance. When he had been seven years called, the 
accident of the absence of one of the counsel engaged in the 
case of Shakespear v. Peppin unexpectedly put the brief into 
his hands. He did it well; Lord Chief Justice Kenyon 
praised his “talents and industry.” The decision got 
reported. Work began to come in and William Best, Esq., 
had started on the path which was to transform him into 
Lord Wynford and make him Chief Justice of the Common 
Pleas. The fact that he was at the Bar at all was something 
of an accident, for, orphaned in infancy, he had been originally 
destined, like so many orphans, for a clerical career. But 
fortune intervened, and while he was at Oxford he inherited 
a considerable estate so that he was able to change his 
direction and enter the Middle Temple. In 1824 he rose to 
be Chief Justice of the Common Pleas, and when he retired 
five years later he got a peerage. Though intelligent and 
good-natured, he did not make a good judge and found it so 
hard to remain unbiased that he was nicknamed “the judge 
advocate.” 


“Pur out THE Licur.” 

A question recently asked and answered in the corre- 
spondence columns of a newspaper concerned the quotation ina 
murder trial of Othello’s lines over the sleeping Desdemona : 

“Put out the light, and then put out the light, 

“If I quench thee, ‘thou flaming minister, 

**T can again thy former light restore 
‘Should I repent me ; but once put out thine 

* Thou cunning’st pattern of excelling nature 

** T know not where is that Promethean heat 

“ That can thy light relume.”’ 
One correspondent suggested that Montagu Williams used 
them defending Lefroy, but all I find in the text of his speech 
is the paraphrase: “ Remember that the light of life once 
extinguished can never be rekindled.” When he heard those 
words, did the judge, Lord Chief Justice Coleridge, remember 
how when he was quite a youngster he had used the same 
analogy in Devon? The lights in court had gone out during 
his speech for the defence in a murder case. *‘‘ Gentlemen,” 
he had said, “‘ you have seen*how suddenly the light went out 
—how quickly it has been restored. It is in your power 
to extinguish the prisoner’s life, but remember if you do so, 
it cannot in any circumstances be replaced.” 


MarsHALL HALu’s QuoratTIoNs. 


It was Marshall Hall, in his defence of Harold Greenwood, 
at Carmarthen, who, in his usual style, made the most 
dramatic use of Shakespeare’s words. Opening his speech, 
he adapted some other lines from ** Othello ” 

** Trifles light as air 

** Are to the jealous confirmation strong 

“ As proofs of Holy Writ.” 
Then at the end he said : ‘ Your verdict is final. Science 
can do a great deal. These men with their mirrors, multi- 
pliers and milligrams can tell you to the thousandth or the 
millionth part of a grain the constituents of the human body. 
But science cannot do one thing—that is, to find the spark 
which converts the insensate clay into a human being.” 
Here he dropped his voice to a whisper to recite the lines 
beginning: ‘* Put out the light.” “‘ Are you going, by your 
verdict, to put out that light?” he asked. Then suddenly 
raising his voice to dramatic clearness he cried : “* Gentlemen 
of the jury, I demand at your hands the life of Harold 
Greenwood.” 
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Notes of Cases. 
House of Lords. 


McLaughlin ». Caledonia Stevedoring Company, Limited. 
Lord Atkin, Lord Thankerton, Lord Macmillan and Lord 
Romer. 3lst May, 1938. 


WorKMEN’s CoMPENSATION—INJURY—PARTIAL RECOVERY 
—Firness ror CertTaAIN WorkK—REASONABLE STEPS TO 
OBTAIN WoORK-—-WHETHER ANY ONUS OF PROOF ON 
EMPLOYERS OR WoORKMAN—--WORKMEN’S COMPENSATION 
Act, 193] (21 & 22 Geo. V, c. 18), s. 1 (1). 


Appeal from a decision of the Second Division of the Court 
of Session on a case stated by the Sheriff-Substitute of 
Lanarkshire. 


In 1926 the appellant was injured by an accident arising 
out of and in the course of his employment with the 
respondent company, the middle and ring fingers of his left 
hand being amputated. He was,paid compensation as for 
total incapacity for a period, and as for partial incapacity 
until 14th April, 1928, when the payments were suspended as 
the result of an arbitration in which it was found, inter alia, 
that the appellant was earning the same amount as he had 
been able to earn before the accident as a general dock 
labourer, but that there was a likelihood that the condition 
of the injured hand might become worse in future. In 
May, 1935, the appellant, having been unemployed since 
January, 1932, applied for the present arbitration, claiming 
that his incapacity should be treated as total incapacity 
resulting from the injury under the provisions of s. 9 (4) of 
the Workmen’s Compensation Act, 1925, as amended by 
s. 1 (1) of the Workmen’s Compensation Act, 1931. The 
arbitrator awarded the appellant compensation as for total 
incapacity at the rate of £1 10s. a week as from 7th January, 
1932, holding that the onus lay on the respondent employers 
under the Act of 1931 to show that the workman had not 
taken ali reasonable steps to obtain employment. The 
Court of Session reversed that decision. 

Lorp THANKERTON said that the judges of the Second 
Division had construed s. 1 (1) of the Act of 1931 in agreement 
with certain decisions of the Court of Appeal in England, 
whereas the arbitrator had come to an exactly contrary 
decision, in express disagreement with those decisions, which 
were not technically binding on him, and had held that the 
onus was transferred to the employers by the 1931 Act. In 
both courts the question was treated as one of onus. With 
all respect, he (Lord Thankerton) found himself unable to 
agree with any of those views. Under s. 9 (4) of the Act of 
1925 it might properly be said that there was an onus placed 
on the workman. Section 1 (1) of the Act of 1931, so far as 
material, provided : ** If a workman who has so far recovered 
from the injury as to be fit for employment of a certain kind 
has failed to obtain employment and it appears to the sheriff 
either—(i) that . . . it is probable that the workman would, 
but for the continuing effects of the injury, be able to obtain 
work . . . or (ii) that his failure to obtain employment is a 
consequence, wholly or mainly, of the injury, the sheriff shall 
order that the workman’s incapacity shall be treated as total 
incapacity . . .: Provided that—(i) no order shall be made 
under this sub-section if it appears to the sheriff that the 
workman has not taken all reasonable steps to obtain 
employment.” The substantial alteration of the provision as 
to the steps taken to obtain employment naturally suggested 
that it was intended to modify the original provision, but 
shortly after the passing of the Act, it was held by the Court 
of Appeal in Hancox v. Balfour, Beattie & Co., Ltd. (1932), 25 
B.W.C.C. 596, that the onus on the workman of proving that 
he had taken all reasonable steps to obtain employment 
remained unaltered. That decision was followed in Donachie 


v. Whitehaven Colliery Co., Lid. (1933), 26 B.W.C.C. 63; in 











Pen-Maen-Mawr and Welsh Granite (1933), 


Hughes v. 
26 B.W.C.C. 93; and in Chapman v. Marshall, Sons & Co., 
Ltd. (1936), 29 B.W.C.C. 14, in which Slesser, L.J., said : 
“ It has now been decisively held that to satisfy that proviso 
the onus is on the workman.” In the present case the judges 
of the Second Division all expressed their agreement with 
those decisions. He (Lord Thankerton) took the view that 
they proceeded on an incorrect construction of the sub-section. 
So far as the taking of steps to- obtain employment were 
concerned, the workman, in order to obtain the benefit of the 
sub-section, required to prove, as provided in the opening 
sentence, that he ** has failed to obtain employment.’ It was 
clear that the workman must accordingly prove that he had 
made attempts to obtain employment, which had resulted in 
failure, and that he must prove reasonable attempts to obtain 
employment. The attempts must be genuine and reasonable 
in volume, and that must be established by the evidence 
before the arbitrator. There remained the first proviso. In 
his opinion, the words ** if it appears to the sheriff” did not 
lay down any rule of onus at all, but meant “if it appears to 
the sheriff on the evidence before him” that the workman 
had not exhausted all reasonable steps to obtain employment. 
That might appear from the evidence of the workman himself, 
or it might be established by substantive evidence led by the 
employer. But that was not properly described as a question 
of onus. In his award the arbitrator had found in fact that 
the claimant had failed to obtain employment, and that it 
did not appear that the claimant had not taken all reasonable 
steps to obtain employment. It followed that there was not 
evidence before the arbitrator which would lead him to 
enforce the prohibition of the first proviso to the sub-section, 
and the claimant having otherwise satisfied the conditions of 
the sub-section was entitled to an award. No question of 

onus arose. In his opinion the appeal should be allowed. 

The other noble Lords concurred. 

CounseL: A. P. Duffes, K.C., and John Wheatley, for the 
appellant; D. P. Blades, K.C., and A. G. Walker, for the 
respondents. 

Soxicrrors : Raymonds, for Thos. J. Addly, 8.8.C., Edin- 
burgh, and William Thornton, Glasgow; Jaques & Co., for 
D. M. Hutchison & Dow, Writers, Glasgow, and Charles T. 
Nightingale, 8.8.C., Edinburgh. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.| 


Court of Appeal. 


Dawson v. Counsell (Inspector of Taxes). 


Greene, M.R., Scott and Clauson, L.JJ. 
19th May, 1938. 


ReEvVENUE—INcoME TAX—PARTNERSHIP Prorits—Broop 
Mare Kept on Farm Occupied BY ONE OF PARTNERS— 
AcCESSABILITY—INCOME Tax Act, 1918 (8 & 9 Geo. 5, 
c. 40), s. 20, Scheds. B, D. 


Appeal from a decision of Lawrence, J. (81 Sox. J. 703). 


From 1920 to 1933 the respondents carried on a partnership 
the sole assets being a brood mare and her progeny. At all 
material times one of the partners, J.A.D., occupied a farm of 
about 50 acres, half woodland and half grassland, equipped 
as a stud farm. Normally, all the animals there belonged to 
him, and the profits of the stud farm were admitted to be 
assessable on him under the Income Tax Act, 1918, Sched. B. 
The partnership activities were carried on at the farm, no 
part of which was ever assigned to the partnership, J.A.D. 
being assessed under Scheds. A and B and also rated as 
occupier. The mare was always sent elsewhere to be served 
(i.e., about four times a year) and save at those times she and 
her progeny were kept and cared for at the farm, being 
allowed to run there along with the other animals. The 
partnership horses were normally sold at the best prices 
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obtainable. Where, however, a yearling had a blemish it 
would, if otherwise suitable, be trained elsewhere for racing 
with a view to sale. The Special Commissioners upheld 
assessments under Sched. D made on the partners. Lawrence, 
J., reversed this decision so far as it related to profits derived 
from the mare, as a brood mare, other than profits derived 
from racing, and thereafter selling her progeny, so that the 
profits of the partnership derived from selling the progeny 
as yearlings were exempt from taxation, on the ground that 
being derived from a Sched. B activity they were not assessable 
under Sched. D. The Crown appealed. 


GREENE, M.R., said that the partners had contended (1) that 
the profits were not assessable under Sched. D, and (2) that 
if an assessment could be made under Sched. D the share of 
J.A.D. in the profits must be excluded. As to the first, it had 
been argued that the question whether or not the partnership 
were occupiers was immaterial, that once it was established 
that profits were derived from the occupation of land they 
were exhaustively dealt with by an assessment under Sched. B. 
properly made on the occupier, irrespective of the question 
by whom the profits were actually derived, and that such an 
assessment having been made on J.A.D. it franked the profits 
derived by the partnership from Sched. B activities carried 
on on the land, whether or not the partners were occupiers 
and whether those activities were carried on by the partnership 
or by J.A.D. as an independent contractor performing services 
and providing facilities for the partnership for reward. The 
argument was unsound, because the profits taxed were not 
profits at large, but profits derived by the occupier from 
his occupation. Once a person not the occupier derived a 
profit from a Sched. B activity, a new class of profit came 
into existence—not a profit derived from occupation by the 
person making the profit, but a profit made for him by the 
activities of or the facilities provided by the occupier. If the 
argument were sound, a stallion owner putting his stallion 
to stand on land occupied by a stud farmer could claim not to 
be assessable under Sched. D, because the profits from his 
stallion, derived from a Sched. B activity, were covered by 
the Sched. B assessment on the stud farmer. That would be 
a surprising claim. It was further argued that the partners 
were occupiers and their profits derived from their occupation. 
On this basis there would be two occupations, one of J.A.D. 
in his individual capacity and the other of the partners, either 
both of them by means of their mare and her progeny or by 
J.A.D. acting for himself and as agent for his co-partner. 
The question whether, if this were correct, there should be two 
assessments or only one in view of the Income Tax Act, 1918, 
s. 20 (1), need not be examined, as the argument was unsound. 
The partnership had not “the use” of the farm within r. 2 
of No. VII of Sched. A (imported by r. 4 of the Rules applicable 
to Sched. B). One who under a gratuitous licence placed an 
animal in another’s field where it lived and grazed had not 
“the use ” of the field within the meaning of the rule. But 
the alternative argument presented by the respondents was 
well founded and an assessment under Sched. D of J.A.D.’s 
share in the profits of the partnership could not be made, 
and this share should be excluded on the assessment for 
the purpose of calculating the “tax in respect of” the 
partnership business, since that share had already been struck 
with tax under Sched. B. But the tax chargeable in respect 
of the remaining profits of the partnership remained a “ tax 
in respect of ” the partnership business and was to be assessed 
by means of a joint assessment as the rule directed. There 
was nothing anomalous in this, as each partner was always 
liable for the whole tax assessed on the partners. 


Scott and Criauson, L.JJ., agreed. 
The Solicitor-General (Sir Terence O’Connor, 


Tucker, K.C., and King, K.C. 


COUNSEL : 
K.C.) and R. Hills ; 


Soxrcrrors : Solicitor of Inland Revenue ; Gibson & Weldon. 
[Reported by Francis H, Cowper, Esq., Barrister-at-Law.] 





Petros M. Nomikos Ltd. v. Robertson. 


Greer, Slesser and MacKinnon, L.JJ. 
5th, 6th, 10th and 23rd May, 1938. 


INSURANCE—MARINE INSURANCE—INSURANCE ON HULL AND 
oN FREIGHT—PAYMENT “ IN THE EveNT oF CONSTRUCTIVE 
Tota Loss ” E—ReEpairs CostiInc More THAN 
INSURED VALUE—FREIGHT NOT RECEIVED—HULL NoT 
ABANDONED TO UNDERWRITERS—CLAIM FOR PARTIAL 
Loss aGAINst Hutt UNDERWRITERS—CLAIM FOR Con- 
Srructive Totat Loss aGaInst FREIGHT UNDERWRITERS. 





Appeal from a decision of Goddard, J. 


By certain policies of marine insurance dated the 28th 
August, 1936, the plaintiff shipowners were insured in respect 
of a ship on hull, machinery, etc., valued at £28,000, for 
twelve months, as employment might offer. It was provided 
that in the event of total or constructive total loss of the 
vessel the policies were only to pay their proportion of 
£14,000, and that for valuation and disbursements clause 
purposes the insured value of the vessel was to be taken as 
£28,000, so that the value for constructive total loss purposes 
was £28,000. In respect of particular average a deductible 
fraction of £1,000 was stipulated for. By another policy 
of the same date the shipowners were insured in respect of 
the ship in the sum of £4,110 on “ freight, chartered or 
otherwise, in and /or over ” for twelve months as employment 
might offer. The policy was subject to the Institute Time 
Clauses—Freight, providing (inter alia): “ (5) In the event 
of the total loss, whether absolute or constructive of the 
steamer, the amount underwritten by this policy shall be 
paid in full, whether the steamer be fully or only partly 
loaded or in ballast, chartered or unchartered. (6) In ascer- 
taining whether the vessel is a constructive total loss the 
insured value of the policies shall be taken as the repaired 
value.” By a charter-party dated September, 1936, the 
plaintiffs chartered the ship to carry a cargo of oil from 
South America to the United Kingdom; lay days were not 
to begin before the 25th October, and the cancelling date 
was the 10th November. On the 3lst October, while under- 
going certain repairs to her furnaces at Rotterdam preparatory 
to proceeding to the port of loading, she suffered an explosion, 
followed by a fire, which completely burnt out the after part. 
The lowest tender for repairs was £37,400. As it was estimated 
that owing to the increase in tonnage values the ship repaired 
would be worth £45,000, the plaintiffs in December, 1936, 
accepted the tender and did not abandon the hull to the 
underwriters. They claimed as for a partial loss from the 
underwriters on the hull and machinery policies. These 
paid £28,000, less the £1,000 franchise. The repairs were 
completed in May, 1937, and thereafter the owners had used 
her as a freight-earning instrument. The charter-party of 
September, 1937, was never performed and the owners had 
not received any part of the freight payable thereunder. They 
now claimed £4,110 under cl. 5 of the Institute Time Clauses 
of the freight policy, but the insurers refused to pay. The 
owners contended that the words “in the event of the con- 
structive total loss of the steamer” meant : “ If the steamer be 
so damaged by insured perils that the owners would be entitled 
on giving notice of abandonment to recover for a total loss 
from their hull underwriters.” The underwriters contended 
that the meaning was : “‘ If the steamer is so damaged that the 
owners would have that right, and if they exercised that right 
and did recover for a total loss from their hull underwriters.” 
Goddard, J., gave judgment for the underwriters. 

Greer, L.J., allowing the owners’ appeal, said that the 
parties had agreed on their own definition as to what was to 
amount to a constructive total loss, though in fact the ship 
never was a constructive total loss and the claim against the 
hull underwriters was expressly one for particular average. 
Possibly, if the effect of the Institute Time Clauses would be to 
give the owners an indemnity in respect of freight which they 
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had not in fact lost, the policy might be held to be an honour 
policy to the extent to which it provided more than an 
indemnity, but no point had been taken that the policy was 
unenforceable as being either wholly or in part an honour 
policy. 

SLEsser and MacKinnon, L.JJ., agreed. 

CounsEL: Willink, K.C., and A. A. Mocatta ; Sir Robert 
Aske, K.C., and W. L. McNair. 

Soricirors: Holman, Fenwick & Willan; Ince & Co. 

{Reported by FRaNcIs H. Cowper, Esq., Barrister-at-Law.] 


S hoesmith ». Lancashire Mental Hospital Board. 
Greer, Slesser and MacKinnon, L.JJ. 
31st May, 1938. 


PrRAcTICE—ACTION AGAINST MENTAL HospiIrTaAL—LEAVE TO 
CoMMENCE AcTION—APPEAL WHETHER TO CouRT OF 
APPEAL—MENTAL TREATMENT Act, 1930 (20 & 21 Geo. 5,. 
c. 23), s. 16 (2). 

Appeal from a decision of Asquith, J. 


An inmate of a mental hospital being a man of good 
behaviour who had never been violent, had been on parole 
entitling him to the freedom of the grounds. This had 
been withdrawn for a technical offence, and while being taken 
to the refractory ward by an attendant, he had escaped. 
While at large, he had seriously assaulted a girl, who now 
sought leave under the Mental Treatment Act, 1930, s. 16 (2), 
to bring an action for damages against the defendants. 
Asquith, J., granted leave, holding that they had acted 
without reasonable care. On an appeal by the defendants 
to the Court of Appeal, it was contended that as no writ had 
yet been issued, the matter was not one of practice and 
procedure in an action, and the appeal should have been 
to the King’s Bench Division. 

Greer, L.J., considered that the order of Asquith, J., 
was right, but was of opinion, dissenting from the other 
members of the court that the Court of Appeal had no 
jurisdiction. 

Sesser, L.J., said that the Court of Appeal had jurisdiction 
to hear the appeal because the application to Asquith, J., 
was part of the proceedings in the action. Further, the 
evidence justified the judge’s conclusion. 

MacKinnon, L.J., agreed with Stesser, L.J. 

CounseL: Etherton, for the appellants ; Nyholm-Shawcross, 
for the respondent. 

Soticrtors : Norton, Rose, Greenwell & Co. for Sir George 
Etherton, of Preston ; Gibson & Weldon, for Henry Backhouse 
and Son, of Blackburn. 

[Reported by FRANCIS H. CowPsR, Esq., Barrister-at-Law.] 


Barnes (Inspector of Taxes) ». Hutchinson. 
Greene, M.R., Scott and Clauson, L.JJ. 
2nd June, 1938. 

RevENvE—INcomME TAax—ForREIGN ComMPpANY—DIVIDEND 
Paip To SHAREHOLDER IN ENGLAND—FoREIGN CoMPANY’S 
Prorits Partty ComposED oF TAXED DIVIDENDS ON 
SHareEs HELD IN ENGLISH CoMPANIES—DOovuUBLE TAXATION 
—SHAREHOLDER’S Ricut To RELIEF—INcOME Tax AcT, 
1918 (8 & 9 Geo. 5, c. 40). 

Appeal from a decision of Lawrence, J. (81 Sot. J. 884). 


The respondent was a shareholder in an Indian company, 
and received a dividend which it paid out of its profits. 
This company was a shareholder in two English companies, 
and 44 per cent. of the dividend paid by it was paid out of 
dividends received from them which had already suffered 
tax in England. An assessment having been made on the 
respondent for the year 1931-32, which included the full 
amount of the dividend received by him from the Indian 
company, he appealed, contending that such part of the 
dividend received by him as was paid out of profits or gains 


which had already borne income tax in the United Kingdom 
(i.e., 44 per cent. of the dividend) could not again be subjected 
to the same tax, and that the assessment should be reduced 
accordingly. Lawrence, J., upheld this contention. 

GREENE, M.R., dismissing the Crown’s appeal, said that in 
the case of a company the taxable income of which was derived 
exclusively from British sources the company was taxed 
and not the shareholders. Income derived from business was 
taxed as the company’s income, aid when it was distributed 
as dividend the shareholders were regarded as receiving 
shares in profits already subjected to tax (All Schedules Rules, 
r. 20). The company might deduct from cash dividend paid 
a sum in theory representing the share of tax borne by it 
which was referable to that dividend. The fact that the profit 
was passed through the company before it emerged as dividend 
did not create a new income for tax purposes, and so the share- 
holder was not liable to assessment. If the company held 
shares in another company the profits of which were subject to 
tax and received dividends thereon, the holding company was 
not taxable in respect of those dividends any more than an 
individual shareholder would be taxable, and when it in its 
turn distributed a dividend to its shareholders referable 
in whole or in part to the dividends received, they in their 
turn were not liable to be assessed, being regarded as receiving 
their share of a fund which had already borne tax. Taking the 
case of a foreign company, part of the income of which was 
subjected to British income tax, let it be first assumed that 
the company’s share capital consisted entirely of ordinary 
shares, that it carried on a trade here the profits from which 
were assessable under Sched. D, and that it also held foreign 
investments. In so far as a dividend paid was referable 
to the profits of the trade, it was paid out of a fund which 
had already borne tax, and the Revenue could not assess the 
British shareholder to tax in respect of so much of his dividend 
as was referable to the profits of the trade, as he was receiving 
a share of a fund which had already borne tax. No different 
result should follow if the foreign company carried on abroad 
a trade the profits of which were not subjected to tax and 
received dividends from an English company. The foreign 
company was not liable to direct assessment, and the English 
company had been taxed on its profits in its own right and not 
in the right of its shareholders, but the foreign company 
receiving the dividend had suffered the burden of the tax in 
that the fund of profits out of which the dividend was paid had 
been struck with tax. In respect of those profits the Revenue 
had received the tax to which it was entitled and could not 
follow them into the hands of the ultimate recipient and tax 
them &gain. Further, the preference dividend, like the 
ordinary dividend, was paid out of a fund in respect of which 
the Revenue had received its tax. Gilbertson v. Ferguson, 
7 Q.B.D. 562, governed this case. 

Scott and Criauson, L.JJ., agreed. 

CounsEL: The Attorney-General (Sir Donald Somervell, 
K.C.), and R. Hills; Burrows, K.C., and T. N. Donovan- 

Soxicitors : Solicitor of Inland Revenue; Sanderson, 
Lee & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


High Court—Chancery Division. 
Lurie v. Lurie. 
26th May, 1938. 


HussBAND AND WirE—DeEED or CovENANT—PROVISION IN 
Event OF Wire CoMMENCING MATRIMONIAL PROCEEDINGS 
FouNDED ON AN Act oF ADULTERY—BUSINESS TO BE 
TRANSFERRED TO TRUSTEES FOR WIFE—WHETHER DEED 
VALID. 


Crossman, J. 


In July, 1936, the plaintiff commenced divorce proceedings 








against her husband, the defendant, a furrier, alleging adultery 
with a named woman, but dropped the petition on his entering 
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into the following deed of covenant: “If at any time here- 
after the wife shall commence any matrimonial proceedings 
against the husband founded on an act or acts of adultery 
committed after the date hereof with [the woman named] 
then if the wife shall by notice in writing require the husband 
so to do the husband shall forthwith assign and transfer to 
two persons to be at the time nominated by the wife all the 
interest of the husband in his business premises at 90, Western 
Road and/or elsewhere in the county borough of Brighton 
together with the goodwill of the business or businesses carried 
on by the husband on such premises at the date of the 
commencement of such proceedings and the right to use the 
name or names of the husband in connection with the said 
business or businesses . ” The husband covenanted that 
if the wife should obtain a final decree against the husband in 
such matrimonial proceedings he should use his best 
endeavours to procure the assignment of the property to her, 
and it was stipulated that if the proceedings did not within 
two years from their commencement result in a final decree 
in her favour, her rights should cease and the property should 
be re-assigned to him. In August, 1937, the wife commenced 
divorce proceedings alleging adultery with the same woman. 
She now sought to enforce the deed. 

CrossMAN, J., said that ‘‘ founded on an act or acts of 
adultery ” in the deed meant “ commenced on the basis or 
on the ground of an act of adultery having been committed.” 
Adultery need not be finally and successfully proved before 
the deed took effect. As to the legality of the deed, it had 
been said that it was an attempt to punish the husband in 
the event of adultery with a particular woman. This was not 
so. It was a provision for the wife in the event of a dissolution 
of the marriage. There was nothing illegal in such a provision. 
It was also said that the deed was invalid as providing for 
the future separation of the spouses and the weakening of the 
marriage tie. This contention failed (see In re Meyrick’s 
Settlement [1921] 1 Ch. 311). There must be specific perform- 
ance. Pending an appeal, the proceedings would be stayed 
on the husband undertaking not, to deal with or mortgage 
the premises and to preserve the goodwill of the business. 
He must pay the costs of the action. 

CounseL: D. Jenkins, K.C., and Pennycuick ; Gallop. 

Soxicrrors : Pritchard, Englefield & Co. ; Adler & Maurice 
Cohen. 


[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
R. v. Howard; Lx parte Da Costa. 


Lord Hewart, C.J., Branson and Humphreys, JJ. 
6th May, 1938. 


BasTaRDY—ComPLAINT BY MOTHER AGAINST PUTATIVE 
FATHER DISMISSED ON APPEAL TO QUARTER SESSIONS— 
WHETHER A HEARING ON THE Merits—WHETHER 
MAGISTRATE ENTITLED TO HEAR FRESH COMPLAINT IN 
RESPECT OF SAME MATTER. 

Rule nisi for a writ of prohibition directed to the stipendiary 
magistrate for the Borough of East Ham to prohibit him from 
proceeding to hear a certain summons whereby one, D. E. 
Dawson, a single woman, was the complainant against one, 
Da Costa, alleging him to be the father of her bastard child. 

The ground of the rule was that the magistrate had no 
jurisdiction to hear the summons by reason that the complaint 
in question had already been heard by Quarter Sessions after 
a hearing on the merits. The facts were as follows: In 
August, 1937, the summons alleging that Da Costa was 
the father of the complainant’s bastard child was heard, and 
Da Costa’s solicitor, who supported the present rule, submitted 
that there was no corroboration of the complainant’s evidence 
as required by statute. The submission was overruled and, 
no evidence being tendered by the putative father, an order 
was made adjudging him to be the father. On appeal to 





Quarter Sessions, Da Costa’s counsel submitted at the close 
of the complainant’s case that he had no case to answer, and 
Quarter Sessions so held. Although an application was 
made to them to state in their order that the sole ground for 
allowing the appeal was lack of corroboration, Quarter 
Sessions made only the usual order stating that the appeal was 
allowed. At the hearing of a fresh summons to Da Costa to 
answer a further claim by the mother, the magistrate after a 
submission on behalf of Da Costa that the matter had already 
been determined by Quarter Sessions, held that he had 
jurisdiction to hear the summons. The present rule was 
accordingly obtained, 

Lorp Hewart said that the attention of the court had been 
directed to several cases, and it was abundantly plain that 
there had beeu a development, he would not say in the law, 
but in the clearness with which the law had been explained. 
It was said that, looking at R. v. Harrington (1864), 9 L.T. 
721, a dismissal on the ground of there being no suflicient 
corroborative evidence was not a dismissal upon the merits. 
That case decided that, where an application to justices in 
petty sessions was dismissed, not upon the merits, but merely 
for want of corroboration, the complainant was not debarred 
from making a second application. What was being dealt 
with was an application to justices. The matter received a 
different complexion a few years later in Reg. v. Glynne (1871), 
L.R. 7 Q.B. 16, where it was clearly laid down that ‘ where 
on an appeal to Quarter Sessions ’’—Quarter Sessions being 
distinguished for this purpose by the whole width of the 
sky from petty sessions—** an order of affiliation is quashed 
on the ground of insufficiency of the corroborative evidence, 
the order of Quarter Sessions is a decision on the merits, 
and is final, and fresh proceedings cannot be taken before 
justices.” All the judgments in that case made it clear that 
there was a fundamental distinction between petty sessions 
on the one hand and Quarter Sessions on the other. The 
determination there that the decision of Quarter Sessions was 
final and binding went back to 1871, and, since that time, the 
only case that could be said to throw any light on the matter 
was McGregor v. Telford [1915] 3 K.B. 237 ; but the judgment 
there was a purely negative one which left the decision in 
Reg. v. Glynne, supra, unimpaired. As long as Reg. v. Glynne 
stood. 

CounsEL: George Pollock, showing cause; J. C. Llewellyn, 
in support. 

Souicitors: Duthie, Hart & Duthie; Breeze, Benton & Co. 

[Reported by R. C. CaLBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 
R. v. Triffitt. 


Branson, Humphreys and du Parcq, JJ. 
10th May, 1938. 


CriinaL Law—ProcepuRE—CHARGES OF HoUSE-BREAKING 
AND BEING HasiruaL CriIMINAL—TRIAL ON SECOND 
CHARGE BY DIFFERENT JUDGE AND JuRY—VALIDITY. 
Appeal against conviction. 

The appellant was charged at the Essex Quarter Sessions 
at Chelmsford with five cases of house-breaking, and, further, 
with being an habitual criminal. He pleaded guilty to the 
house-breaking, but not guilty to the charge of being an 
habitual criminal. He was convicted of the latter charge 
and sentenced to five years’ preventive detention. The 
Deputy Chairman, in order that the appellant should not be 
prejudiced on the charge of being an habitual criminal, 
discharged the jurors in waiting in court before promulgating 
the sentence on the substantive charge, and directed that the 
trial of the appellant on the second charge should take place 
on the following day before another court and before an 
entirely fresh jury. It was contended for the appellant 
before the Court of Criminal Appeal that he ought to have been 
sentenced on the second charge by the same court which 
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—— 
sentenced him on the substantive charge, and that the 
procedure adopted by the Court of Quarter Sessions was so 
irregular as to vitiate the conviction on the second charge : 
that, although the Deputy Chairman was apparently anxious 
not to prejudice the appellant, the effect of what was done 
was to prejudice him ; that the second charge had been treated 
as if it were a second count: but that it was clear from the 
decision of the Court of Criminal Appeal in R. v. Hunter, 
15 Cr. App. Rep. 69, that that was not so. It was contended 
for the Crown that R. v. Hunter, swpra, was distinguishable, 
in that there the accused had pleaded not guilty to both charges 
and there had been two trials, whereas in the present case 
there was no trial on the substantive offence because the 
accused pleaded guilty to it. 

Humpureys, J., delivering the judgment of the court, 
said that it was right to say that the fault which had occurred 
in the procedure was due to nothing else than the desire of the 
Court of Quarter Sessions to show fairness to the appellant. 
Nevertheless, such procedure was in law entirely wrong. It 
was contrary to the Act of Parliament and to numerous 
decisions of the Court of Criminal Appeal. The first case 
in which the matter had come before the court was R. v. 
Jennings, where Phillimore, J., held that, as the law then 
stood, it was impossible to split up an indictment. There 
had been no change in the law since that case, which had been 
considered on numerous occasions, for example, in R. v. 
Hunter, supra. In R. v. Coney, 17 Cr. App. Rep. 128, somewhat 
similar procedure was adopted, and the court held that, 
although no injustice had been done, the sentence of preventive 
detention given in that case must be quashed. The proper 
procedure was for the trial of a person accused as an habitual 
criminal to follow immediately on his being convicted of or 
pleading guilty to the substantive offence with which he was 
charged. 

It appeared that no proof had been given of the service of 
the notice which was required to be given to the clerk of the 
court before the preferment of an indictment of being an 
habitual criminal. That was one of the steps required by the 
Act, and was a condition precedent to a trial on such a charge. 
In this case the proper notice had, in fact, been given, and no 
injustice had been done, but the attention of the court had 
been drawn to R. v. Turner, 3 Cr. App. Rep. 103, where 
Channell, J., said that service of the notice must be properly 
proved on oath by someone, though not necessarily by calling 
the clerk of the court himself. That was a decision of the 
Court of Criminal Appeal. Whether that ought to affect the 
judgment of the court was considered in R. v. Foster, 3 Cr. 
App. Rep. 173, where the same point was taken, but, as it 
had not been taken at the trial or in the notice of appeal, the 
court declined to pay any attention to it. This court would 
follow that case. The result was that, although the appeal 
had no merits, as the procedure at the trial was contrary to 
law, the appeal must be allowed and the conviction and 
sentence of five years’ preventive detention must be quashed. 

CounseL: Phipps, for the appellant; Frank Phillips, 
for the Crown. 

Soxicitors : Registrar of Court of Criminal Appeal ; Director 
of Public Prosecutions. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


R. v. Whibley. 
Branson, Humphreys and du Pareq, JJ. 16th May, 1938. 
CriminAL LAw—YounG Prrsons—CHILDREN' LEFT IN 
JUVENILE Court BY FATHER—WHETHER AN ABANDON- 
MENT LIKELY TO CAUSE UNNECESSARY SUFFERING OR 
InguryY To HEALTH—CHILDREN AND YounG PERSONS 
Act, 1933 (23 & 24 Geo. 5, c. 12), s. 1 (1). 
Appeal against conviction. 
The appellant was convicted and sentenced to three months’ 
imprisonment with hard labour at West Kent Quarter Sessions 








on a charge of abandoning his five children under the age of 
sixteen in a manner likely to cause them unnecessary suffering 
or injury to health, contrary to s. 1 of the Children and 
Young Persons Act, 1933. The facts relating to the alleged 
abandonment were as follows: the appellant went to the 
juvenile court at Chatham to apply for the return to his care 
of his seventeen-year-old daughter. With him was his 
sister-in-law, who wished to apply for the return of her three 
children to her care. The appellant, having been informed 
that neither application could be dealt with on the day in 
question, became angry, and said: “If I cannot have my 
own three children back, I do not want the other five; you 
I will leave them here ; they are not mine ; 
you look after them.” He accordingly went away and left 
the five children in the court. The chairman of sessions 
directed the jury as follows: “I dare say some of you may 
think that for young children, even for boys of eleven, finding 
themselves alone in a court, knowing quite well it is a court, 
and surrounded by people who are what is colloquially 
described as ‘limbs of the law,’ that it would be a little 
frightening to young children and might be overawing to 
boys of eleven; and that there was at any rate a possibility 
that leaving children like that in court, surrounded by these 
officials of the law, might cause them at any rate some mental 
suffering and some anxiety as to what was to happen to them 
next.” On that direction the jury found the appellant 
guilty. 

Branson, J., said that the main point urged for the 
appellant had been that, assuming that there was an 
abandonment, it was not, in the circumstances of the case, 
such as could properly be called an abandonment in a manner 
likely to cause unnecessary suffering or injury to health. It 
was not necessary to attempt any exposition of the circum- 
stances in which the section might be invoked in the case of 
the abandonment of a child. In the present case, to leave 
the children as they were left, in a juvenile court, where 
magistrates were sitting for the consideration of cases relating 
to children, could not possibly be brought within the section. 
It was to be observed that the section was part of Pt. I of 
the Act, which was headed: *‘ Prevention of cruelty and 
exposure to moral and physical danger.” Those words gave 
some kind of indication as to the amount of suffering which 
the subsequent words were intended to cover. It did not 
appear right to the court to say that, if the circumstances 
were such that the child might be a little frightened, or that 
some small mental suffering or anxiety might be caused, the 
case was one which came within s. 1 of the Act. The 
conviction must accordingly be quashed. 

CounsEL: E. R. Landale, for the appellant ; B. H. Waddy, 
for the respondent. 

Soxicrrors: The Registrar, the Court of Criminal Appeal ; 
The Director of Public Prosecutions. 

[Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


can have them : 








Societies. 


The Barristers’ Benevolent Association. 


The annual general meeting of this Association was held 
in the Inner Temple Hall. on 24th May. On the motion 
of Mr. A. F. Topham, K.C., the chair was taken by Mr. Justice 
Goddard, who proposed the adoption of the report of the 
committee of management, the statement of accounts and 
the report of the auditors. The Association and he, he said, 
were old acquaintances. He had served on the committee 
from 1905 until 1932, and the only two members living who 
had been on the committee when he had joined it were 
Mr. Justice Luxmoore and Mr. Manisty, K.C. He thought 
that a very considerable moral might be drawn from a 
comparison of the figures in those days and the figures in the 
current report. In 1906 the grants had totalled £2,411, 
and the subscriptions £1,580, leaving a gap of £831. Nowadays 
grants and annuities amounted to £7,407, an increase of some 
£5,000, while subscriptions had only increased by about 
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£1,300, to £2,879. The gap left was £4,528, to be filled by auditors on the motion of Mr. Justice Morton and Mr. W. J.H. 


the proceeds of investment. It had been said over and over 
again, and it was quite right. that the subscriptions ought to 
be the life-blood of the Association, but in fact. if it were 
not for the donations—which the committee would like to 
be able to treat as capital—the work of the Association could 
not be carried on. He believed that both the membership 
and the amount subscribed would increase if that gap were 
more fully realised. The statement that the grants had 
been distributed amongst eighty-eight cases did not mean 
that only eighty-eight people had been relieved. as a widow 
with four children would count as one case. He affirmed 
without fear of contradiction that there was no part of its 
task on which the committee looked with more favour than 
that concerned with the education of young children of 
barristers who had died in poor circumstances. He could 
recall two cases in which the Association had been repaid a 
hundredfold for money invested in the education of children. 
One beneficiary, helped years ago to enter into his articles, 
was now a leading partner in one of the largest firms of 
solicitors in London; a second, helped with university 
scholarships, was now doing brilliantly in the Civil Service. 
There was far too much feeling that relief had to be given to 
men or to the dependents of men who had always been failures 
and had never done anything good. It was true that there 
were many such cases, but it was remarkable and pathetic 
how many cases there were of men who had been perfectly 
justified in marrying and having a family when they did, as 
they had been just getting into good practice when they were 
cut off. In other cases the Association was able to ensure 
better treatment and longer convalescence in sickness so that 
beneficiaries were able to get back again into good practice. 
It was impossible to imagine a more worthy or satisfactory 
way of using the funds. There had been a remarkable develop- 
ment in the activities of the committee : assistance was no 
longer confined to grants or loans of money. The 
Association had begun to act as guide, philospher and friend 
to those left widowed or without the help and guidance of a 
father. They were given legal advice, when necessary, and 
help in arranging budgets so that their own resources. as well 
as the help afforded them by the Association, could be used 
to the best advantage. He hoped and trusted that the 
recipients of this help were duly grateful to those who gave 
it. The immense amount of work involved fell chiefly on 
Mr. S. E. Pocock, the honorary secretary, and Miss M. V. Chubb, 
the assistant secretary, to whom the gratitude of the whole 
profession was due. Many a home had been saved and many 
a life made happier by the officials of the Association since 
they had taken upon them this self-imposed task. The office 
expenses had inevitably increased, but members would agree 
that the money was thoroughly well spent. Much could be 
done to reduce the burden on the office if subscribers would 
either sign banker's orders or remember when their sub- 
scriptions were due, and if those sending banker’s orders or 
other documents would remember to sign them and send an 
address with them. Any members who could give hospital 
or convalescent home letters would assist the Association if 
they would notify the office of what they were prepared to do 
in this direction. One of the nicest things ever done in the 
history of the Association was the act of a subscriber who had 
placed his furnished flat on the south coast at the disposal 
of the committee, so that beneficiaries could have seaside 
holidays. There was one way in which the Association had 
always been adequately supported by the profession: in the 
due supply of fit and proper persons to serve on the com- 
mittee. The Association had always found well-known, 
hardworking, active members of the profession who were 
willing to give up their time to committee work. Two 
members of the committee had been raised to the Bench 
during the past year: Mr. Justice Tucker and Mr. Justice 
Morton. He was privileged to announce that Mr. Justice 
Morton had signalised his appointment by creating in favour 
of the Association a trust fund of a handsome amount. 
Unhappily three of the oldest members of the Association 
had died during the year, and it would not be right to sit down 
without paying tribute to the late Lord Warrington of Clyffe. 
who was for many years senior trustee of the Association. 

Mr. L. L. CoHEN, K.C., seconding the motion, said that it 
was impossible for the report to do justice to the work of the 
Association because details of the cases could not be published. 
He wished that more examples from the past, like those 
mentioned by the Chairman, could be made known. He 
could not help feeling that ignorance of the work of the 
Association was the only thing that accounted for the fact 
that 1,800 members of the Bar were not subscribers. The 
difficulty was to get at them ; he urged all members to make 
personal canvass in their own chambers. 

The committee of management was elected on the motion 
of Mr. Justice Simonds and Mr. Blake Odgers, K.C., and the 








Brodrick. Lord Justice MacKinnon proposed a vote of thanks 
to the committee. This was seconded by Mr. Montgomery, 
K.C, 

It was proposed by Mr. A. F. Topham, K.C., and seconded 
by Mr. M. Stable, K.C.. that the thanks of the meeting be 
given to the Treasurer and Masters of the Bench of the Inner 
Temple for the use of their hall for the meeting. 

Mr. Justice Hodson proposed. and Judge Dumas seconded 
a vote of thanks to Mr. Justice Goddard for the assistance he 
had rendered by presiding on this occasion. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Air Navigation (Financial Provisions) Bill. 
Read First Time. 
Aldridge Urban District Council Bill. 
Royal Assent. 
Bangor Corporation Bill. 
Royal Assent. 
Brixham Gas and Electricity Bill. 
Royal Assent. 
Derwent Valley Water Board Bill. 
Read First Time. 
Kast Lothian Water Order Confirmation Bill. 
Royal Assent. 
Food and Drugs Bill. 
Reported, with Amendments. 
Funeral Directors (Registration) Bill. 
Second Reading negatived. 
Hire-Purchase Bill. 
Read Second Time. 
London County Council (Money) Bill. 
Read First Time. 
London Midland and Scottish Railway Bill. 
Royal Assent. [2nd June. 
Prevention and Treatment of Blindness (Scotland) Bill. 
Read Second Time. [2nd June. 
Royal Sheffield Infirmary and Hospital Bill. 
Royal Assent. 
Scottish Land Court Bill. 
Royal Assent. 
Sea Fish Industry Bill. 
Royal Assent. 
West Surrey Water Bill. 
Royal Assent. 
Young Persons (Employment) bill. 
Read Second Time. 


}2nd June. 
{2nd June. 
}2nd June. 
j2nd June. 
|2nd June, 
{2nd June, 
[3lst May. 
[2nd June. 
[2nd June. 


|2nd June. 


[2nd June. 
|2nd June. 
|2nd June. 
[2nd June. 


|2nd June. 


House of Commons. 


Bacon Industry Bill. e 
Reported, with Amendments. 

Brighton Corporation (Transport) Bill. 
Read Third Time. 

Cowes Urban District Council Bill. 
Amendments considered. 

Crewe Corporation Bill. 
Lords’ Amendments agreed to. 

Yssential Commodities Reserves Bill. 
Read Second Time. |2nd June. 

Gateshead and District Tramways and Trolley Vehicles Bill 
Read Second Time. [2nd June. 

Gateshead Corporation Bill. 
Reported, with Amendments. 

Herring Industry Bill. 
Reported, with Amendments. 2nd June. 

Land Drainage Provisional Order (Louth Drainage District) 

3i 


j2nd June. 
[2nd June. 
[3rd June. 


[3rd June. 


|2nd June. 


ill. 
Read First Time. 2nd June, 
Lee Conservancy Catchment Board Bill. 

Read Third Time. 
Middlesex County Council (Sewerage) Bill. 
Reported, with Amendments. |2nd June. 
Ministry of Health Provisional Order (Bucks Water Board) 


{2nd June. 


ill. ; 
Read First Time. [3rd June. 
Ministry of Health Provisional Order (Church Stretton) Bill. 
Read First Time. [3rd June. 

Ministry of Health Provisional Order (Cirencester) Bill. 
Read First Time. [3rd June. 

Ministry of Health Provisional Order (Horsforth) Bill. 
Read First Time. . [3rd June, 
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Ministry of Health Provisional Order (Llandrindod Wells) 
Bill. 
Read First Time. 
Ministry of Health Provisional Order (Mid-Staffordshire 
Hospita! District) Bill. 
Read First Time. [3rd June. 
Ministry of Health Provisional Order (Rawmarsh) Bill. 


Read First Time. 3rd June. 


[3rd June. 
Joint 


Ministry of Health Provisional Order (Wath upon Dearne) 
Bill. 
Read First Time. [3rd June. 


Radcliffe Farnworth and District Gas Bill. 

Lords’ Amendments agreed to. 
Romford Gas Bill. 

Lords’ Amendments agreed to. 
Workington Corporation Bill. 

Reported, with Amendments. 


[3rd June. 
[3rd June. 


{2nd June. 








Legal Notes and News. 


Honours and Appointments. 
has appointed Mr. AGNEW 
Carlisle, Wigton, 


MAIN 
Halt- 


Lord Chancellor 
Registrar of the 


The 
MACPHAIL to be the 


whistle and Alston County Courts and District Registrar 
in the District Registry of the High Court of Justice in 
Carlisle as from the Ist day of June, 1938. Mr. Macphail 


was admitted a solicitor in 1921. 

The Colonial Office announces the following appointments 
and promotions in the Colonial legal service : Mr. T. J. Gou.Lp, 
appointed Assistant Crown Solicitor, Hong Kong; Mr. 
A. M. THomas (Puisne Judge, Cyprus), appointed Judge 
the High Court, Nyasaland. 

Mr. E. Hooton, M.A., 
has been appointed Assistant 


Birmingham, 
to the 


LL.B.. solicitor, of 
Prosecuting Solicitor 


Birmingham Corporation. Mr. Hooton was admitted a 
solicitor in 1934. 
Mr. T. P. LuNb, Assistant Solicitor to the Bebington 


has been appointed to a similar position 


Borough Council, 
Mr. Lund was admitted 


under the Lambeth Borough Council. 
a solicitor in 1935 
Notes. 
The annual dinner of the Land Agents’ Society will be held 


at the Park Lane Hotel on Thursday, 30th June. Mr. Leslie 
S. Wood (president) will be in the chair. 
A notice of the death at Finchley on the 4th June of 


for fifty-eight years the faithful 
appeared in The 


Mr. William Thomas Garratt, 
clerk of Leonard and Pilditch, solicitors, 
Times last Thursday. 

In the annual cricket match, which took place at the Oval 
on Wednesday, The Law Society beat the Bar by 232 for 
six wickets to 148. J. D. Stocker was top scorer for The Law 








of 












days when the Court is not sitting. 


Society with 63, and he also took four wickets for 41. 
A. R. Cronin took three wickets for 8 
Court Papers. 
Supreme Court of Judicature. 
Group Il. 
EMERGENCY ApreEAL Court Mr. Justice Mr. Justice 
Rota. No. I. LUXMOORE. FARWELL. 
DATE. Witness Witness 
Part II. Part I. 
Mr. Mr. Mr. Mr. 
June 13° More Jones More Blaker 
aa, Hicks Beach Ritchie *Hicks Beach *More 
« Andrews Blaker * Andrews *Hicks Beach 
» 16 Jones More .* Jones Andrews 
» 17 Ritchie Hicks Beach *Ritchie Jones 
» 8 Blaker Andrews Blaker Ritchie 
Group II. Group |. 
Me. Justice Mr. Justice Mr. Justice Mr. Justice 
Morton. BENNETT. CROSSMAN.. SIMONDS. 
Non-Witness Witness Non-Witness Witness 
Part I. Part L. 
Mr. Mr. Mr. Mr. 
June 13 - Hicks Beach Jones Ritchie Andrews 
> 14 Andrews Ritchie Blaker * Jones 
» 15 Jones Blaker More *Ritchie 
> 16 Ritchie More Hicks Beach *Blaker 
OF Blaker Hicks Beach Andrews *More 
18 More Andrews Jones Hicks Beach 


*The Registrar will be in Chambers on these days, and also on the 








Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. 


Next London Stock 
Exchange Settlement, hb Sa 23rd June 1938. 





Middle 
Div. Price 
Months. | 8 June 
193 
| 
ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after ‘ FA 111} 
Consols 24%, ; : ; | JAJO. 75xd 
War Loan 34% 1952 or after JD 102 
Funding 4% Loan 1960-90 ... MN 1133 
Funding 39% Loan 1959-69 ... AO 99 
Funding 239% Loan 1952-57 ... JD 97 
Funding 24% Loan 1956-61 ... AO 91 
Victory 4% Loan Av. life 22 years... MS 111} 
Conversion 5% Loan 1944-64 MN 114 
Conversion 44% Loan 1940-44 JJ 1043 
Conversion 34% Loan 1961 or after AO, 103 
Conversion 3% Loan 1948-53 MS 103 
Conversion 2$% Loan 1944-49 AO 100 
Local Loans 3% Stock 1912 or after JAJO 88xd 
Bank Stock ... AO 3433 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after ... JJ 83xd 
Guaranteed 3% Stock < (Irish Land 
Acts) 1939 or after ses JJ 884xd 
India 44% 1950-55 ... MN 112} 
India 34% 1931 or after . JAJO, 924xd 
India 3°% 1948 or after oe ... JAJO) 79xd 
Sudan 44% 1939-73 Av. life 27 years FA 1094 
Sudan 4% 1974 Red. in part after 1950 MN, 109} 
Tanganyika 4% Guaranteed 1951-71 FA 110 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 106xd 
Lon. Elec. T. F. Corpn. 2$% 1950-55 FA 93 | 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ) 103 
Australia (Commonw’th) 302 1955-58 AO 88 
*Canada 4% 1953-58 ines MS) 109 
*Natal 3% 1929-49 ... JJ) 100xd 
New South Wales 34% 19% 30-50 JJ 96xd 
New Zealand 3% 1945 AO 93 
Nigeria 4% 1963 bie AO 108 
Queensland 34% 1950-70 JJ = 96xd 
*South Africa 34%, 1953-73 ... JD, 102 
Victoria 33% 1929-49 AO 97 
CORPORATION STOCKS 
Birmingham 3% 1947 or after JJ) 86xd 
Croydon 3% 1940-60 ia AO 96 
*Essex County 34% 1952-72 JD 103 
Leeds 3% 1927 or after * a JJ 86 
Liverpool 3% Redeemable by agree- 
ment with holders or by purchase... JAJO 99xd 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 714 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 86 | 
Manchester 3% 1941 or after .. FA) 86 
Metropolitan Consd. 24% 1920-49 ... MJSD) 98} 
Metropolitan Water Baca 3% “A” 
1963-2003... .. AO) 88 
Do. do. 3% “B” 1934-2003 MS! 894 
Do. do. 30 “E ” 1953-73 i JJ 97 
*Middlesex County Council 4% 1952- -72 MN) 107 
* Do. do. 44% 1950-70 MN) 112 
Nottingham 3% Irredeemable MN 86 
Sheffield Corp. 34% 1968 JJ; 103 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ 108 
Gt. Western Rly. 44% Debenture ... JJ 1173 
Gt. Western Rly. 5% “Debenture JJ 1294 | 
Gt. Western Rly. 5% Rent Charge... FA) 127} 
Gt. Western Rly. 5% Cons. Guaranteed MA 1254 
Gt. Western Rly. 5% Preference MA 1114 | 
Southern Rly. 4% Debenture JJ 104xd) 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 1064xd 
Southern Rly. 5% Guaranteed MA’ 125} | 
Southern Rly. 5°, Preference MA 1083 | 


* Not available to Trustees over par. 


¢ In the case of Stocks at a premium, the yield with redem 
in the case of other Stocks, as at the 


at the earliest date ; 
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¢ Approxi- 
mate Yield 
| with 
‘redemption 
£ s. d. 
3.3 8 
3 511 
3.2 9 
3 1 0 
219 2 
3 011 
3.5 2 
2 410 
2 5 0 
3 6 2 
212 9 
210 0 
3.4 6 
318 5 
3 0 10 
3 1 1 
212 11 
3.0 2 
315 2 
317 6 
3°94 7 
3.0 0 
318 6 
43 4 
310 3 
314 4 
3.6 7 
3 16 10 
3.5 2 
3 410 
213 2 
3.9 4 
3 8 0 
3 2 10 
3.7 3 
3.5 5 
3 6 10 
311 9 


ecole = eet been calculated 




















